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MONDAY, MARCH 21, 1977

highlights

Soon, your -

AGENCY

must take

ACTION.

In

SUMMARY:

onthe

EFFECTIVE DATE

of April 1, 1977,

preambles for proposed and

final rules must be clear, contise,

and in the new format.

FOR FURTHER INFORMATION CONTACT:
Martha Girard, Special Projects
Unit, 523-5240.

SUPPLEMENTARY INFORMATION

isavailatleat 1 CFR 18.12 (1977),

and 41 FR 56623, December 29, 1976.

All proposed and final rules received by the
FEDERAL REGISTER on or after April 1, 1977,
which do not comply with the new PREAMBLE
requirement will not be accepted.

HOW TO USE THE FEDERAL REGISTER

Clegg, 206—-442-5556.
(Details: 42 FR 11933, March 1, 1977)

Seattle, Washington workshops on March 30
and 31, 1977. Reservations required: Dorothy

PART I

ENERGY SUPPLY AND ENVIRONRIENTAL
COORDINATION ACT OF 1974

FEA proposes to amend coal utilization regulations and
incorporate extension of authonty to issue prohibition
orders to powerplants; hearing 4-13-77; comments by
4-20-77

ENERGY PRICE REGULATIONS
FEA interprets “transaction” for computing weighted
average May 15, 1973 prices

MANDATORY OIL IMPORT PROGRAM

FEA proposes amendments for allocation period begin-
ning May 1, 1977 and reduction of fee-exempt levels;
hearing 4-4-77; comments by 4-5-77......

15320

15302

15317

. CONTINUED INSIDE



reminders

(The items in this list were editorially compiled as an aid to FEpErar REGISTER users. Inclusion or exclusion from this list has no lcgnl
significance. Since this lst is intended as & reminder, it does not include effective dates that occur within 14 days of publication.)

TE S p— Labor—Apprenticeship Programs; labor
T . Rules Going Into Effect Today standards, policies, and procedures re-
- lating to registration.. 10137; 2-18-77
DOT/FAA—Contral zone in Fort Devens,
K Mass 9672; 2-17-77 List of Public Laws
¢ , FHLBB-—Service corporations; operations. -

9386; 2-16-77 - Nore: No public bills which have become

. law were received by the Office of the Federal

. Register for inclusion in today’s List or
PuUBLIC LAWS.

N

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday Tuesday Wednesday Thursday Friday
NRC USDA/ASCS NRC USDA/ASCS
DOT/COAST GUARD | USDA/APHIS DOT/COAST GUARD | USDA/APHIS
DOT/NHTSA USDA/FNS DOT/NHTSA USDA/FNS
DOT/FAA USDA/REA DOT/FAA USDA/REA
DOT/OHMO csc . DOT/OHMO csc
DOT/OPSO LABOR DOT/OPSO LABOR

HEW/FDA . HEW/FDA

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis-
tration, Washington, D.C. 20408.

ATTENTION: For questions, corrections, or requesfs for information please see the list of telephone numbers
appearing on opposite page.

e”“m ‘”%Q. Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on officlal Fodoral
‘holidays), by the Office of the Federal Register, National Archives and Records Service, Gionoral Sorvices

w Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 600, a5 amended; 44 U.8.0,,

W Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution
o ,;y. is made only by the Superintendent of Documents, U.8. Government Printing Office, Washington, D.C. 20402,

The FEDERAL REGISTER provides a uniform system for making avatlable to the public regulations and legal notices fosued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agoncy documents having
general applicability and legal efiect, documents required to be published by Act of Congress and other Foderal agéenoy
documents of public interest. Documents are on file for public inspection in the Office of the Federal Reglster the day bofore
they are published, uniless earlier flling is requested by the issuing agency.

Phone 523-5240

The FepERAL REGISTER will be furnished by mail to subscribers, free of postage, for $5.00 per month or 850 por yoar, payable
in advance. The charge for individual copies is 76 cents for each issue, or 76 cents for each group of pages as asctuslly bound,
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government, Printing Office, Washington,
D.C. 20402.

'There are no restrictions on the republication of material appearing in the FEDERAL REGISTER.

federal register

Area Code 202
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INFORMATION AND ASSISTANCE

- Questions and requésts for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240.

*

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscriptions and distribution...... 202-783-3238 Executive Orders and Proclama- 523-5233
“Dial - a - Regulation” (recorded 202-523-5022 tions. :
summary of highlighted docu- Weekly Compilation of Presidential 523-5235
ments appearing in next day’s Documents. .
“issue). Public Papers of the Presidents.... 523-5235
Scheduling of documents for 523-5220 Index P 523 5235
publication.
Copies of documents appearing in 523-5240 | PUBLIC LAWS:
the Federal Register. Public Law dates and numbers...... 523-5237
Corrections 523-5286 Slip Laws 523-5237
Public Inspection Desk.occeoooeeenece 523-5215 U.S. Statutes at Large........co...... 523-5237
_ Finding Aids 523-5227 1 jndex 523-5237
Public Briefings: *How To Use the 523-5282
 Federal Register.” . u.s. Gov.ernment Manual............. 523-5230
Code of Federal Regulations (CFR).. 523-5266 | Automation 523-5240
Finding Aids 523-5227 | Special Projects 523-5240
HIGHLIGHTS—Continued
EMERGENCY NATURAL GAS ACT SMALL BUSINESS INVESTMENT COMPANIES
- FPC issues supplemental emergency order............. CHNNI 15364 SBA proposes amendments on control of small concerns;
comments by 4-20-77. 15334
INCOME TAX
~ Treasury/IRS vithdraws proposal relating to group-term PESTICIDES °
life insurance 15340 | EpA changes effective date to 4-15-77 folr lateling
N fluoro.
AIR CARRIERS :g:;r::gnt on aerosol products regarding chlorofluoro 15360
CAB proposes revision of minimum rates applicable to EPA establishes tolerances for aldicarb in or on raw
- certain exempted military transportation services; com- agricuitural commodities; effective 3-21-77....ooo 15315
ments by 4-7-77 15336
: DELAWARE RIVER BASIN
AIR QUALITY STANDARDS . . . . " .
EPA announces technical seminar to be .l]eld 3-30—.77 azig‘ggiegmg,iﬁ;isg Tlrz 'fé'_o;:; amends project re 15310
re':gar;:l mgstshort"test procedures and vehicle sampling 15346 Delaware River Basin Commission adds provisions relat-
plan for Stage 1f vapor recovery . ing to costs of adjudicatory hearings; effective 12-4-74.. 15310
SHORE AND STREAMBANK EROSION
DOD/Engineers proposes procedures for providing tech- FEDERI,\L ELEC_TIONS .
nical and engineering assistance to non-federal public FEC publishes advisory opinion requests 15362
interests; comments by 5-5-77 15342 "
PRIVACY ACT OF 197
MEDIUM AND HEAVY TRUCKS . JUSTICE/Attorney General notice on systems of records;
EPA extends comment period to 4-20-77 for noise emis- comments by 4-20-77 15349
sion standards. 15315
R FREEDOM OF INFORMATION
GASOLINE POWERED BOATS : :
DOT/CG solicits comments by 5-5~77 on requirements Justice/Attorney General publishes indexes.................. 15347
for power ventilation systems 15340 GOVERNMENT IN THE SUNSHINE
BIKEWAY AND PEDESTRIAN WALKWAY ' RRB implements Act; effective 3=12=77 oo 15311 .
PROJECTS
DOT/FHA gives notice and solicits comment by 4-11-77 FEDERA!: ADVISORY COMMHTEES N
on proposed negative environmental declaration............ 15394 "f:v?e:?sl_lovnng agencies are conducting comprehensive
RURAL HOUSING . : NSF; comments by 3-31-77 15376
USDA/FmHA, proposes thermal performance standards Office of Science and Technology Policy; comments by
for new and existing dwellings, comments by 4-20-77.... 15317 | -4-5-77 15388
FEDERAL REGISTER, VOL. 42, NO. 54—MONDAY, MARCH 21, 1977 - i
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HIGHLIGHTS—Continued

MEETINGS—

USDA/ARS: National Poultry Improvement Plan Gen-.

eral Conference Committee, 4-20 and 4-21-77......
CFTC: 3-22-77
DOD/AF: USAF Scientic Advisory Board, 4-13,

4-14, 4-15, and 4-18-77 (3 documents).. 15359, 15360

Secy.: Defense Intelligence Agency Scientific Ad-
visory Committee, 4~-20 and 4-21—77.............
ERDA: Liquid Metal Fast Breeder Reactor (LMFBR)
Steering Committee, 4-5 and 4—6-77..cooaeeeeeno.....
FEA: State Regulatory Advisory Committee, Rate De-
sign Initiatives Subcommittee, 4-18—77..................
FHLBB: 3-23-77
ERS: Board of Governors, 3-23-77
Interior/NPS: Chesapeake and Ohio Canal National
Historical Park Commission, 4-14—77........cccoueee....
NRC: Reactor Safeguards Advisory Committee, Regu-
latry Activities and Electrical Systems Control and
Instrumentation Subcommittees, 4-6-77................
NSF: Minority Institutions Science Improvement Pro-

gram (MISIP) Advisory Panel, 4-13 thru 4-

16-77

National Science Board Regional Forums, 4-12-77..
Research Applications Policy Advisory Committee,

4-18 and 4-19-77

Science Information Task Force,

Technology Committee, 4—7—77........ eemmmaaemesanaann

RRB: Board meeting, 3-23-77 15388
SBA: District Advisory Councils:
15357 Columbia, 4-7-77 15392
15359 Houston, 4-7-77 15392
Lubbock, 4-8-77 15392
Richmond, 4-7 and 4-8-77 15393
DOT/CG: Coast Guard Academy Advisory Committee,
15360 4-18 thru 4-20-77 15393
15360 | RESCHEDULED MEETINGS—
15362 . . .
15363 USDA/AMS: Shippers Advisory Committee, 4-5-77.... 15356
15365 Commerce/DIBA: National Industrial Energy Council,
3-30-77 . 15359
15374 NSF: Engineering Chemistry and Energetics Advisory
Panel, Heat Transfer Subpanel, 3-25 and 3-26-77.. 15378
15381 CHANGED MEETINGS—
. FDIC; Board of Directors, 3-15-77 15362
15376 .
15376 PART Ii:
15377 COMMUNITY DEVELOPMENT BLOCK GRANTS
Science and HUD/CP&D issues regulation on applications for entitle-
15377 ment grants; effective 3-21-77 15399

"AGRICULTURAL MARKETING SERVICE

Notices
Meetings:
Shippers Advisory Committee,
postponement ... 1

AGRICULTURAL RESEARCH SERVICE
Notices
Meetings:
Poultry Improvement Plan, Na-
tional, General Conference
Committee

AGRICULTURE DEPARTMENT

See Agricultural Marketing Serv-
ice; Agricultural Research Serv-
{;e; Farmers Home Administra-

on.

AIR FORCE DEPARTMENT

Notices
Meetings:
Scientific Advisory Board; Com-
mittee on Aeronomy....__.
Scientific  Advisory Board;
Spring General Meeting_.___ 15360
Scientific Advisory Board; Tac-
tical Panel 15359

ALCOHOL, TOBACCO AND FIREARMS
BUREAU .

Notices *
Authority delegations:
- Regulatory Enforcement Assist-
ant  Director; regulated
bonded wine cellars v ew._ 15395

15357

15360

iv i’

contents

ARMY DEPARTMENT

See Engineers Corps.

CIVIL AERONAUTICS BOARD

Rules
Organization and functions:
Passenger and Cargo Rates Di-
vision, Chief, Economics Bt~
reau

Proposed Rules
Military transportation; exemp-
tion of air carriers; policy
statement: . °
Rates, minimum; applicability
to foreien and overseas air
transportation services......
Notices
Hearings, etc.:
Air Midwest, Inc
Polskie Linie Lotnicze .. .
Yusen Air & Sea Service Co.,
Ltd., et al_..

COAST GUARD

Proposed Rules
Boating safety:

Boats and associated equipment;
power ventilation systems; in-
quiry

Drawbridge operations:

‘Wisconsin

Notices
Meetings:

Coast Guard Academy Advisory
Committee 15393

15309

15336

15357
15357

15359

15340
15341

COMMERCE DEPARTMENT

See Domestic and International
Business Administration; Na-
tional Oceanic and Atmospheric
Administration.

COMMODITY FUTURES TRADING
COMMISSION

Notices

Meeting

COMMUNITY PLANNING AND DEVELOP-
1M£I2‘ly'l', OFFICE OF ASSISTANT SECRE-

Rules

Community development block
grants:

Entitlement grants; applica-
tions; timing requirements..

DEFENSE DEPARTMENT

See also Air Force Department:
Engineers Corps.

Notices

Meetings:
Defense Intelligence Agency
Scientific Advisory Commit-

tee

15399

15360

DELAWARE RIVER BASIN COMMISSION
Rules

Practice and procedures:
Adjudicatory hearings, costs... 16310
Projects reviewW.acacemax cumane 16310

FEDERAL REGISTER, VOL, 42, NO. 54—MONDAY, MARCH 21, 1977



DOMESTIC AND INTERNATIONAL
BUSINESS ADMINISTRATION

Notices

Meetings:

National Industrial Energy
Council; rescheduling_..__.__

ENERGY RESEARCH AND DEVELOPMENT
ADMINISTRATION

Notices
NMeetings:
Liquid Metal Fast Breeder Re-
actor (I.MFBR) Steering
Committee 15360

ENGINEERS CORPS

Proposed Rules -

Engineering and design:
Erosion, shore and strea.n;bank;
- technical and engineering as-

sistance 15342

ENVIRONMENTAL PROTECTION AGENCY

Rules
Noise abatement programs:
Transportation equipment;
trucks, medium and heavy;
extension of comment time..
Pesticide chemicals in or on raw
agricultural commodities; tol-
erances and exemptions, ete.:
 Aldicarb .~
Proposed Rules
Air quality implementation plans;.
various States, ete.:
Arizona i
Californis
Texas.
Vapor recovery; gasoline stations,
. Stage II; technical seminar and
public hearing.

Natices

Pesticide programs: .,
Filing of pesticide petitions____ 15361
Chlorofluorocarbons in aerosol -

15315

15315

15343
15344
15343

15346

products . 15360
" Pesticides; specific exemptions and
experimental use permits:
15361

U.S. Borax Research Corp__—__

FARMERS HOME ADMINISTRATION
Proposed Rules

Planning and performing-develop-
ment work:

Thermal performance stand-

. ards, new and existing dwell-

ings; establishment___.__..._

FEDERAL AVIATION ADMINISTRATION

Rules .
Airworthiness directives:

Boeing -~ 15308
Control zones; correction..____.._ 15308
-Transition areas; correction._._..__. 15308
VOR Federal alrways_—oeeeeo___ 15309
Proposed Rules .
Transition areas 15335

15335

VOR Federal airways.._.__.____

CONTENTS

FEDERAL DEPOSIT INSURANCE

CORPORATION

Rules
Securities of insured State non-
member banks:
Financial statements; Form
¥4; correction . o—____

Notices
Board of Directors meeting;
change in time and place-._._..

FEDERAL DISASTER ASSISTANCE
ADMINISTRATION

Natices

Disaster and emergency areas:
Michigan
New MexiCOmmmammc e omcme 15369
North Carolina (2 documents) . 15369

North Dakota.eoccomeceeam 15369
Virgini@ o 15369
FEDERAL ELECTION COMMISSION
Natices
Advisory opinion requests....__. 15362

FEDERAL ENERGY ADMINISTRATION

Rules

Rulings:

+ Transaction; definition; appli-
cability for welghted average
‘prices computation. . _._....

Proposed Rules

Coal; energy supply and environ-

mental coordination, implemen-
tation oo ae

Oil import regulations:

Allocations for period begin-
ning May 1, 1977 e -

Notices
Meetings:
State Repulatory  Advisory
Committee, Rate Design Initl-
atives Subcommittee ...

FEDERAL HIGHWAY ADMINISTRATION
Notices
Environmental statements; avail-
ability, etc.:
Bikeway and pedestrian walk-
way projects, independent.... 15394

FEDERAL HOME LOAN BANK BOARD

Notices
Meeting

FEDERAL MARITIME COMIMISSION
Notices
Possible rebates and similar mal-
practices in the U.S. foreign
commerce; fact finding Inves-
tigation
Agreements filed, etc.:
Paclific-Straits Conference (2
documents) oo 15363
Thos. & Jas. Harrlson Ltd., et ol 15364

FEDERAL POWER COMMISSION
Notices
Emeigggcy Natural Gas Act of
United Gas Pipeline Co., et al.. 15364
Hearings, ete.:
FEast Tennessee Natural Gas Co. 15364

15302

15320

15317

15363

15364

FEDERAL RESERVE SYSTEM

Notices -

Board of Governors meeting_____ 15365

Applications, etc.:
Alabama Bancorp__———————___ 15365
Citicorp 15365
Republic of Texas Corp.———__. 15367
Valley BancorPoeeeeeceeee o - 15368

FISH AND WILDLIFE SERVICE

Notices
Endangered specles permits; ap-
plications (2 documents) .. 15363, 15370

HEARINGS AND APPEALS OFFICE,
INTERIOR DEPARTMENT

Notices -
Applications, ete.:

BGPT.Coal COmmeee
Lester & Simpson Coals, Inc___ 15373
Three J. Coal, INCo oo 15373

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See Community Planning and De-
velopment, Office of Assistant
Secretary; Federal Disaster As-
sistance Administration.

IMMIGRATION AND NATURALIZATION
SERVICE

Rules
Immigration and nationality rez-
ulations:
Organization and functions,
powers and duties of service
officers, etc

INDIAN AFFAIRS BUREAU
Proposed Rules
Irrization projects; operation and
maintenance charges:
Flathead Irrigation Project,
Mont ... -

15301

15340

INTERIOR DEPARTMENT

See also Fish and Wildlife Service;
Hearings and Appeals Office; In-
dion Affairs Bureau; Land Man-
agement Bureau; National Park:
Service.

Notices

Environmental statements; avail-

ablility, etc.:

Des Moines Riverfront, Yowa.__
Liberty State Park Project, N.J.

INTERNAL REVENUE SERVICE
Proposed Rules
Income taxes:
Insurance, life; group terms;
withdrawn

15374
15374

15340

INTERNATIONAL TRADE COMMISSION
Notices

Ymport investigations:
Certain headwear. ... ___ 15375
Impression fabric of man-made
fiber from Japan. .. ._.____ 15375

FEDERAL REGISTER, VOL. 42, NO. 54-—MONDAY, MARCH 21, 1977 v
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INTERSTATE COMMERCE COMNMISSION

Notices gional forums._. 15376
Car sefz;'ivme rules, mandatory; ex- 15307 Scﬁcégeagg t’ﬁeéclsxgiogggg Ig?g.:
emptions 539 A -
Fourth section applications for mation Task Force______..__T 15371
relief 15396
Hearing assignments 15396 NU(.:LEAR REGULATORY COMMISSION
USTICE DEPARTMENT Notices
JUS o Abnormal Occlurrence Report;
See also Immigration and Natural- sixth report to Congress______. 15380
ization Service, - Advisory committees, review__.__ 15388
Rules iy Committee on.Reacto
visory Committee on.Reactor
Or gai_’?:zaimré’ lfungflons, and au- Safeguards, Subcommittees on
A 0?1ty &fog; onéeneral of- Regulatory Activities and
ssoclate Attorney : Electrical Systems Control
v fice; funci;lons__;..__1 ------- 15314 and Instrumentation . ..___ 1538
Notices . Regulgtogy_ guides; issuance and
Freedom of information 15347 availability (2 documents).___ 115533’%%
Privacy Act; systems of records_. 15349 L
LAND MANAGEMENT BUREAU Applications, efc.: .

. . Georgia Power Co. et al. (2
Hotices . documents) —___.___.__. 15378, 15381
Authority delegations: L. Towa Electric Light & Power

Technical Services Division, Co. (2 documents) .. 15383, 15384

Adjudication Branch Chief, Minerals Exploration Co._._._. 15378

Colo 15372 Northeast Nuclear Energy Co_. 15385
Withdrawal and reservation of Northeast Nuclear Energy Co.

lands, proposed, etc.: et all X 15385

Minnesota, : 15372 Philadelphia Electric Co. (2
Montana, _correction __________ 15313 documents) ... 15379, 15386
LEGAL SERVICES CORPORATION RAILROAD RE‘I:IREMENT BOARD
Notices Rules
Grants and contracts; applica- N Vs .
tions (2 documents) ... 15375 iuinshme Act; implementation._. 15311
‘Notices
NATIONAL OCEANIC AND ATMOSPHERIC nfeeting . ______. 15388

ADMINISTRATION
Proposed Rules SECURITIES AND EXCHANGE
Fishery produects, processed: COMMISSION

Fillets, standards for; interim Rules

regulations and inquiry; cor- Securities Act and Securities Ex-

rection 15346 change Act:

Corporate ownership disclosure
NM:IONAL PARIC SERVICE ‘requirements; correction___- 15309
Notices Securities Exchange Act:
Meetings: Municipal securities brokers

Chesapecke and Ohio Canal and dealers; recordkeeping

National Historical —Park requirements, extension of

Commission . ________ 15374 time .. 15310
NATIONAL SCIENCE FOUNDATION Notices

. " Investment annuities; withdravr-
Notices
Federal advisory committees; re- al of no-action letters____._____ 15388

view . 153776 Self-regulatory organizations;
Meetings: . proposed rule changes:

Advi_sorg ACommlli t?tee Porii Re- 15371 Midwest Stock Exchange, Inc.. 15388

Searcl Sbbications - oucy..— Municipal Securities Rulemak- A

Advisory Panel for Engineering ing g oard 15390

Chemistry and Energetics... 15378 . =

Advisory Panel for the Minority .

Institutions Science Improve-~

ment Program (MISIP).__._. 15376

FEDERAL REGISTER, VOL 42, NO.

CONTENTS

National Science ’:éoard, re-

-

New York Stock Exchange.......
Pacific Stock Exchange Inc. (2
documents) oo ccccnana
New England Securities Deposi-
tory Trust Comcmccancann
Hearings, etc.:
Federated Municipal Bond
Fund, LTD and Managed
Municipal Bond Fund, LTD. 15300

SCIENCE AND TECHNOLOGY POLICY
~OFFICE

Notices

Advisory committee review;
quiry 15388

SMALL BUSINESS ADMINISTRATION
Proposed Rules

in-

--------

Small business investment com-

panies:
Licensee’s temporary control
over small concern; authori-

zation oo e 5334
Notices
Applications, etc:
San Antonio Venture Group,
ING e e 15393
Disaster areas:
ATIZONG e 15301
Connecticut oo 15302
Maryland o e . 16392
Massachusetts aomccmacacaa 16392
Minnesota (2 documents) ... 15392
MISSOUNT e e 15302
Rhode Island. oo e o 15393
Meetings; advisory councils:
Columbia, m e cm i ea 15392
B2 (10R170) o 15392
LUbbOCK e e 16392
Richmond oo occeeees 15303
TEXTILE AGREEMENTS IMPLEMEN-
TATION COMMITYEE
Notices
Leather articles containing textile
materialS oo e c———— 15350
TRANSPORTATION DEPARTMENT
See also Coast Guard; Federal
Aviation Administration; Fed-
eral Highway Administration.
Notices
Railroad passenger experimental
route “Mountaineer”; disposi-
tion eama 15395

TREASURY DEPARTMENT

See Alcohol, Tobacco and Fire«
arms Bureau; Internal Revenuo
Service.

VETERANS ADMINISTRATION
Notices
Annual report; availability....... 156396

‘54—MONDAY, MARCH 21, 1977



list of cfr parts affected in this issue

The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by dscuments published in today’s
issue. A cumulative list of parts affected, covering the current month to date, folloas beginning with the second issue of the manth,

~~ “A Cumulative List of CFR Sections Affected is published separately ot the end of each month. The guide lists the parts and sections affected

by documents published since the revision date of each title,

7 CFR
PROPOSED RULES:
1804 15317
3 CFR
100 15301
103 15301
204 15302
212 15302
214 15302
238 15302
316a 15302
10 CFR
FEA RULING:
1977-5 15302
PrOPOSED RULES:
213 15317
303 15320
305 15320
307 15320
309 15320
12 CFR
335 15307

13 CFR
PROPOSED RULES:
107 15334
14 CFR
39 = 15308
71 (3 documents) cc e -~ 15308, 15309
385 15309
PROPOSED RULES:
71 (2 documents) - eeaceeaeo -15335
288 15336
399 15336
;7 CFR
240 15309
241 15310
18 CFR .
401 (2 documents) - e ———— 16310
20 CFR
200 15311
24 CFR
570 15400

-

25 CFR
Prorosen RuULEs:
201 ~--- 15340
26 CFR
Prorosep RuULES:
1 15340
28 CFR
0 15314
33 CFR
Prorosep RULES:
117 : 15341
183 15340
222 " 15342
40 CFR
180 15315
205 15315
PROFOSED RULES:
52 (4 docnments) woceeae__ 15343,
15344, 15346
50 CFR )
Prorosep RULES: .
263 15346

FEDERAL REGISTER, VOL 42, NO. 54—MONDAY, MARCH 21, 1577 vil



CUMULATIVE LIST OF PARTS AFFECTED DURING MARCH

The following numerical guide is a list of paris of each title of the Code of

1 CFR
Checklist 11807
460 14857
ProrosEp RULES:

438 14736
3 CFR
PROCLAMATIONS:
4489, 11805
4490 13265

EXECUTIVE ORDERS:
11269 (Amended by EO 11977) ... 14671

11808 (Revoked by EO 11975) . 13267
11861 (Amended by EO 11976) ... 14081

11975 13267
11976 14081
11977 z 14671
MEMORANDUMS :
«March 10, 1977 13801
5 CFR
213 13533, 14083, 15053
295 13009, 14083
713 11807
7 CFR
68 12033 -
102 12143
210 15053
215 15054
220 - 15054
225 11811, 15054
226 15054
230 15054
246 15054
250 . 15055
2170 . 14083, 15055
2n 14083
301 13533
354 15055 ¢
622 12035
731 13534
905 > 14865
907_.. 12144, 13011, 13269, 13803, 14866
910 12036,
12411, 13012, 13534, 14083, 15061
944 : 14867
959 12411
1002 11822
1030 13103
1409 14673
1421 14867
1488 13535
1822 14867
1901 12145
1024 14870
1955 13535
1980 12038, 12145
Prorosep RULES: .
29 12881
52 : 12058
908 12888, 14880
918 13557
932 12063
991 13301
1011 12184
.1071 13024
1073 13024
1097, 13024
viil

7 CFR—Continued
ProroseEp RuLes—Continued

1102 13024
1104 13024
1106 13024
1108 13024
1120 . 13024
1126 13024
1132 13024
1138 13024
1488 13561
1701 £13024, 13025
1823 14116
1804 11841, 15317
1901 13116
8 CFR
100 15301
103 15301
204 15302
212 15302
214 15302
238 15302
245 12412
316a 15302
9 CFR
T8 12413, 13536
82 11824, 13012, 13536
112 . 11824
312 11825
322 11825
331 12177, 12415, 13013
381 12177,

4 12415, 12416, 13013, 13269, 13537
PrOPOSED RULES:

v
1 14126, 15210
2 14126, 15210
3 15210
325 12435
10 CFR
12875
51 13803
212 : 13013, 14084
604 ; 12161
FEA RULINGS:
19774 12161
1977-5_.. 15302
ProroSED RULES:
11 14880
35 12185
50 14880
51 12186
70 13834, 14880
150 13837
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Title 8—Aliens and National'ityr

CHAPTER I—IMMIGRATION AND NATU-
RALIZATION SERVICE, DEPARTMENT OF
JUSTICE™

Miscellaneous Amendments to Chapter

Pursuant to section 552 of Title 5 of
United States Code (80 Stat. 383), as

amended by Pub. L. 93-502 (88 Stat.

1561), and the authority contained in
section 103 of the Immigration and Na-
tionality Act (66 Stat. 173; 8 U.S.C.
1103), 28 CFR 0.105(b) and 8 CFR 2.1,
miscellaneous amendments as set forth
herein are prescribed to Parts 100, 103,
204,212, 214, 238 and 316a of Chapter
I of Title 8 of the Code of Federal Regu-
lations. - -

In §100.4¢c)(2) the list of Class A
ports under District No. 22, Portland,
Maine, is being amended by deleting the
reference to the Union Bridge at the
Port of Calais, Maine, because that
bridge was destroyed by flood in 1960
and has not been replaced.

In § 103.3(a) the fee specified for filing

2 notice of appeal is being increased to
$50 to conform to the schedule of fees
set forth in 8 CFR 103.7(b) (1).
- Under the provisions of the Immigra-
tion and Nationality Act in effect prior
to January 1, 1977, & native of a depend-~
ent area of an Eastern Hemisphere
country, located in the Western Hemi-
sphere who was the beneficiary of a visa
preference classification under section
-+ 203(a) of the Act lost that preference
entitlement when his country became
independent because such beneficiary
then became a special immigrant as de-
fined under section 101(a) (27) (A), and
thus ineligible for preference classi-
fication. Pub. L. 94-571 which became ef-
fective January 1, 1977 granted pref-
erence eligibility to natives of independ-
ent countries of the Western Hemi-
sphere as provided in section 203(a) of
the Act. Accordingly 8 CFR 204.4 will be
amended by redesignating existing para-
graph (d) as (e), and by adding a new
paragraph (d) which will provide that
a preference classification which became
inoperative solely because the bene-
ficiary’s country became independent
shall, on and after January 1, 1977, be
considered reinstated provided the sta-
tus and relationship on the basis of
which the petition was originally ap-
proved continue unchanged and pro-
vided any necessary Iabor certification
remains valid. -

In §212.1(i) the first sentence is be-
ing amended to provide that all district
directors and officers in charge are au-
thorized fo act upon recommendations
made by United States consular officers
or by officers of the Visa Office, Depart-
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ment of State, pursuant to the provi-
sions of 22 CFR 41.7 for walver of visa
and passport requirements under the

- provislons of section 212(d)(4)(A) of

the Act. The existing regulation restricts
that authority to ofiicers in charge at
certain specified locations,

Sec. 214.2¢c) (1) Is being amended by

adding Bangor, Maine and Pittsburgh,
Pa., to the list of ports at which allens
may be admitted in transit without a
visa.
In accordance with the provisions of
section 238(d) of the Immigration and
Nationality Act, an agreement has been
‘entered into between the Commissioner
of Immigration and Naturalization and
Empresa Ecuatoriana de Aviacion, a
transportation line operating to ports of
the United States, to guarantee the pas-
sage through the United States in im-
mediate and continuous transit of aliens
destined to foreign countries. Thils
agreement supersedes a simflar agree-
ment entered into between the Commis-
sioner of Immigration and Naturaliza-
tion and Compania Ecuatoriana de Avi-
acion, S.A,, corporate predecessor of the
above-named transportation line. Ac-
cordingly, in Part 238, §238.3(b) will
be amended by deleting “Compania Ec-
uatoriana de Aviacion, S.A.” from the
listing of slgnatory lines, and by adding
to that listing, in alphabetical cequence,
“Empresa Ecuatoriann de Avinclon™
Sec. 238.3(b) will be further amended by
adding “Southern Alrways, Inc.” to.the
list of signatory lines in that paragraph
because in accordance with the provi-
sions of section 238(d) of the Immigra-
tion and Nationality Act, an agreement
has been entered into hetween the Com-
missioner of Immigration and Naturali-
zation and Southern Airways, Inc, a
transportation line operating to ports of
the United States, to guarantee the pas-
sage through the United States in im-
mediate and continuous transit of aliens
destined to forelgn countries, .

An agreement for preinspection at
Montreal, P.Q., Canada, of flights of Mc-
Culloch International Airlines, destined
to the United States, has been entered
into between that line and the Com-
missioner of Immigration and Naturali-
zation pursuant to sections 103 and 238

(b) of the Immigration and Nationality
Act, Accordingly, §2384 is being
amended by adding “McCulloch Interna-
tional Airlines” to the listing of trans-
portation lines which have entered into
agreements for the prelnspection of
their passengers and crews at Montreal.

Also, an agsreement for preinspection at
Vancouver, B.C,, Canada, of flights of
American Alrlines, Inc,, destined to the
United States, has been entered into be-
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tween that line and the Commissioner of
Immisration and Naturalization pursu-
ant to sections 103 and 238(b) of the
Immigration and Nationality Act. Ac-
cordingly § 238.4 will be further amended
by adding “American Alrlines, Inc.,” fo
the listing of transportation lines which
have entered into agreements for the
preinspection of their passengers and
crevs at Vancouver.

On February 1, 19177, it was determined
that the University of North Carolina
at Chapel Hill, is an American institu-
tion of research for the purpose of pre-
serving residence in the United States
for naturalization. Accordingly, §316a.2
will be amended by adding that institu-
tion to the Hst of American institutions
of research recognized by the Attorney
General as seb forth in § 3163.2.

In the ligcht of the foregoinz the
above-described amendments asset forth
below, are hereby prescribed to Chapter
X of Title 8 of the Code of Federal
Regzulations:

PART 100—STATEMENT OF
ORGANIZATION

1. In §100.4¢c)(2) in District No. 22,
Portland, Maine, In the list of Class A
ports thereunder, the Class A port at™
Calals, Maine Is amended by deleting
Union Bridge from the parenthetical
portion of the reference. As amended the
Calais, Maine Class A port designation
will read as follows:

§100.4 Ficld scrvice.
» ] *

(c) Subofiices. * * *
(2) Ports of eniry for aliens arriving
by vessel or by land transporiation.

Drsmnier No. 22—PorTLAND, MADE
CLASS A
* » - E -

Calals, Maine (includes Ferry Point and
24Mtovn Bridges)

& L

* *

PART 103—FOWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY OF
SERVICE RECORDS

2, Section 103.3¢(2) is amended by
changing the fee shown in the third
sentence from $25 to $50. As amended,
§ 103.1(a) reads as follows:

§ 103.3 Denials, appeals, and precedent
decisions.

(a) Denials end appeals. Whenever a
formel application or petition filed under
§ 103.2 is denled, the applicant shall be
given written notice setting forth the
specific reasons for such denizl. If the
notification is made on Form I-292, the
signed duplicate thereof constitutes the
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order of denial. When the applicant is
entitled to appeal to another Service of-
ficer, the notice shall advise him that he
may appeal from the decision, and that
such appeal-may be taken within 15 days
after the service of the notification of
decision, accompanied by a supporting
brief if desired and a fee of $50, by filing
Notice of Appeal, Form I-290B, which
shall be furnished with the written no-
tice. For good cause shown, the time
within which the brief may be submitted
may be extended. The party taking the
appeal may, prior to appellate decision,
file a written withdrawal of such appeal.
An appeal, cross-appeal, answers thereto
and accompanying brief, if any, shall be-
come part of the record of proceeding
and, if filed by an officer of the Service,
}L ct?epy shall be served on the party af-
ected.

* * * * *

PART 204—PETITION TO CLASSIFY ALIEN
AS IMMEDIATE RELATIVE OF A UNITED
STATES CITIZEN OR AS A PREFERENCE
IMMIGRANT

3. Section 204.4 is amended by redesig-~
nating existing paragraph (d) as para-
graph (e), and by adding a hew para-
graph (d). As amended, §§ 204.4(d) and
{e) read as follows:

§204.4 Validity of approved petitions.

% * * * *

(d) Petitions for mnatives of former
Western Hemisphere dependent areas.
An approved visa petition which previ-
ous to January 1, 1977 granted a prefer-
ence classification to a beneficiary who
was at the time of approval a native of
a dependent area in the Western Hemi-~
sphere, and which thereafter became
inoperative solely because that area be-
came an independent country, shall on
and after Jantary 1, 1977 be considered
reinstated provided the status and rela-
tionship on the basis of which the peti-
tion was originally approved continue
unchanged and provided any necessary
labor certification remains valid.

(e) Revocation. The validity of any
petition under this section may be re-
voked pursuant to the provisions of Part
205 of this chapter prior to the time
limitations set forth herein.

PART 212—DOCUMENTARY REQUIRE-
MENTS: NONIMMIGRANTS; WAIVERS;
ADMISSION OF CERTAIN INADMISSIBLE
ALIENS; PAROLE
4, In § 212.1 paragraph (1) is amended

by revising the first sentence to read as

follows: .

§212.1 Documentary requirements for

nonimmigrants. .
* . E ] -

(i) Officers authorized to act upon rec-
ommendations of United States consular
officers for waiver of visa and passport
requirements. All district directors and
officers in charge are authorized to act
upon recommendations made by United
States consular officers or by officers of

FEDERAL
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the Visa Office, Department of State,
pursuant to the provisions of 22 CFR 41.7
for walver of visa and passport require-
ments under the provisions of section 212
(@ (D (A) of the Act. * * *

& * * * *

PART 214—NONIMMIGRANT CLASSES

5. In §2142 paragraph (©)(1) is
amended by revising the fourth sentence
thereof to read as follows:

§ 214.2 Special requirements for admis-
sion, extension, and maintenance of
status.

(&) Transits—(1) Without visas.* * *
Except for transit from one part of for-
eign contiguous territory to another part
of the same territory, application for
direct transit without a visa must be made
at one of the following ports of entry:
Bangor, Maine; Buiffalo, N.Y.; Niagara
Falls, N.Y.; Boston, Mass.; New York,
N.Y.; Philadelphia, Pa.; Pittsburgh, Pa.;
Baltimore, Md.; Washington, D.C.; Nor-
folk, Va.; Atlanta, Ga.; Miami, Fla.; Port
Everglades, Fla.; Tampa, ¥Fla.; New Or-
leans, La.; San Antonio, Tex.; Dallas,
Tex.; Houston, Tex.; Brownsville, Tex.;
San Diego, Calif.; Los Angeles, Calif.;
San Franecisco, Calif.; Honolulu, Hawaii;
Seattle, Wash.; Portland, Oreg.; Great
Falls, Mont.; St. Paul, Minn.; Chicago,
I11.; Detroit, Mich.; Denver, Colo.; An-
chorage, Alaska; Fairbanks, Alaska; San
Juan, P.R.; Ponce, P.R.; Charlotte Ama-

lie, V.I.; Christiansted, V.I.; Agana,
Guam. * % # »
* ] * * *

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

§238.3 [Amended]

6.In §238.3 Aliens in immediate and
continuous transit, the listing of frans-
portation lines in paragraph (b) Sig-
natory lines is amended by deleting the
following transportation line from the
listing: “Compania Ecuatoriana de Avia-
cion, S.A.” § 238.3(b) is further amended
by adding the following transportation
lines thereto, in alphabetical sequence:
“Tmpresa Ecuatoriana de Aviacion” and
“Southern Airways, Inec.”

§ 2384 [Amended]

7.In § 238.4 Preinspection outside the
United States, the listing of transporta-
tion lines under “At Montreal” is
amended by adding thereto in alphabeti-
cal sequence: “McCulloch International
Alrlines”, and the listing of transporta-
tion lines under. “At Vancouver” Is
" amended by adding thereto in alphabeti-

cal sequence “American Airlines, Inc.”

PART 316a—RESIDENCE, PHYSICAL
PRESENCE AND ABSENCE

§ 316a.2 [Amended]

8.In § 316a.2 Americaninstitutions of
research, the listing of research institu-
tions is. amended by adding thereto in

alphabetical sequence the following in-

’
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stitution: “University of North Carolina
at Chapel Hill”,

(Sec. 103; 66 Stat. 173; (8 U.S8.0. 1103).)

Compliance with the provisions of sec-
tion 553 of Title 5 of the United States
Code (80 Stat. 383) as to notice of pro-
posed rule making and deloyed effectivo
date is unnecessary in this instance bo-
cause the amendments to §§ 100.4(c) (2,
103.3(a), and 204.4(e) are editorial in
nature; the amendments to §§ 21211
and 214.2(c) relate to agency organiza«
tion and management; the amendment
to §204.4(d) confers a benefit on the
parties affected thereby:; the amend-
ments to §§ 238.3(b) and 238.4 add trang=
portation lines to the respective listingy;
and the amendment to § 316a.2 adds an
ﬁsnggican institution of research to the

g.

Effective date: The amendments pre-
seribed in this order will become effec~
tive on March 21, 1977.

Dated: March 16, 1977. N

L. F. CaapmAn, Jr,
Commissioner of
Immigration and Naturalization.

[FR Doc.77-8361 Filed 3~18-77;8:45 am]

Title 100—Energy

CHAPTER II—FEDERAL ENERGY
ADMINISTRATION

[Ruling 1877-5]

APPLICATION OF THE DEFINITION OF
“TRANSACTION" FOR PURPOSES OF
COMPUTING WEIGHTED AVERAGE MAY
15, 1973, PRICES

Ruling
I. INSRODUCTION

The purpose of this ruling is to inter-
pret the term “transaction,” as it i3
defined in the FEA price regulations ap-
plicable to refiners, resellers/retailers
and natural gas processors. The term i3
an important element in determining
current maximum allowable prices be-
cause, under applicable regulationy, cur-
rent maximum allowable prices are based
upon the weighted average prices at
which products are lewfully priced In
“transactions” with the class of pur-
chaser concerned on May 18, 1973,

The ruling discusses generally the role
of the “transaction” definition in the
price regulations and its application in
various situations, including those in
which covered products were furnished
pursuant to written fixed-price con-
tracts, pursuant to written variable-price
contracts, or in the absence of any writ-
ten contract. For the reasons discussed
below, presumptions are esteblished that
“transactions” occur (a) at the time both
parties have signed a written contract
that specifies a fixed price at which a
covered product will be furnished, (b) at
the time the price is fixed with respect to
a particular delivery of a covered product
pursuant to s written variable-price con-
tract, and (¢) atthe time of dellvery of &
covered product when there is no writ-
ten contract.
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Clarification of the term “transac-
tion” is needed, in part, because of differ-
ing definitions of “transaction” and re-
lated terms which have applied to the
petroleum- industry wunder different
phases of price control-programs since
1971, as reviewed below. Clarification is
also needed because of certain problems
concerning application of the “transac-
tion” definition which did not become
fully apparent until FEA had undertaken
extensive audits of .records of refiners
and resellers/retailers. In addition, FEA
received a request for a formal ruling,
following a decision by FEA's Office of
Exceptions and Appeals on an appeal
from a remedial order that related to the
transaction definition. The decision
quoted a portion of the remedial order in
which the term “transactions” occurring
on May 15, 1973, was intrepreted to in-
clude two elements: (1) contracts en-
tered into on May 15, 1973, and (2)
actual “sales” (i.e., shipments) which
occurred on that date whether pursuant
to a pre-existing contract or otherwise.
Gulf Oil Corp., 3 FEA {[ 80,636, May 27,
1976.

II. THE PURPOSE OF THE
“TRANSACTION” DEFINITION

A. GENERAL

In order to determine the maximum
allowable prices applicable in sales of a
particular product to a particular class of
purchaser (other than in first sales of
crude oil), a seller of a covered product
must first determine the “weighted aver-
age.price at which the covered product
was lawjfully priced in transactions with
the class of purchaser concerned on Aay
15, 1973.°* In general, the maximum al-
lowable price is. the “May 15, 1973,
weighted average price,” thus defined,
plus increased product costs and allow-

" able increased non-product costs?

FEA regulations also provide that, if
no “transaction” occurred with respect
to a particular product on May 15, 1973,
the most recent day preceding May 15,
1973, when a “transaction™ occurred shall
be used for purposes of computing the
maximum allowable price (§§ 212.83(a)
(3) and 212.93(d)).

“Transaction” is defined in 10 CFR
~ 212.31 as follows:

“Transaction” means an arm’s-length sale

between wunrelated persons which are not .

members of & controlled group * * * and is
considered to occur at the time and place
when a binding contract is entered into be-
tween the parties.

Thus, the definition of “transaction”
serves to help isolate and identify the
particular commercial events occurring
on or most recently prior to May 15, 1973.
The prices in such “transactions” are
then to be used in determining the “May
15, 1973, weighted average price.”

110 CFR 212.82 (definition of “maximum
allowable price” for refiners) (emphasis
added). See also 10 CFR 212,93 (price rules
for resellers and retailers) and 10 CFR 212.163
(price rules for first sales of natural gas
liguids and natural gas liquid products).

=Tbid.
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B. SIGNIFICANCE OF THE MAY 15, 1973,
BASE DATE

A seller's “May 15, 1973, welghted aver-
age price” for a product in sales to a class
of purchaser determines, in effect, the
maximum price in all future sales of that
product to a particular class of pur-
chaser. This result occurs because only
those increased costs incurred since May
1973 generally may be added to May 15,
19173, welghted average prices to deter-
mine maximum allowable prices.

The May 15, 1973, hase date, which
coincides with the base date for produc-
ers for determining lower-tier crude oil
price ceilings,® was selected for a number
of reasons, including the general stability
of prices in the petroleum industry in
mid-May 1973, following an initial round
of crude oil price increases earler in 1973
and prior t0 8 second round of price in-
creases that began on June 1, 1973. The
month of May 1973, was the Iast full
month prior to the Cost of Living Coun-
cil’s Phase IIX price freeze and subsequent
price control programs, and thus repre-
sents the most recent period in which
relatively normal market conditions in
the petroleum industry prevailed.” A base
period in which relatively normal market
conditions prevailed was necessary £0
that the regulations would reflect rela-
tively normal “margins.” Further, be-
cause classes of purchaser are deter-
mined and fixed with reference to base
period transactions, & perfod of rela-
tively normal market conditions would
permit such classes to reflect normal or
“customary” price differentials between
a firm's purchasers.’

It should also be noted in this connec-
tion that the increased costs which may
be added to the May 15, 1873, selling
price to determine the maximum allow-
able price are generally those which
have been incurred since May 15, 1973,
or those which represent an average
Increase over the average costs in the
month of May, 1973." This coincldence of
the base perlod price level and the start-
‘Ing date for calculating Increased costs
fulfills, as far as possible, the general
intent of the price repgulations to limit

310 CFR 212.93.

¢ Historleal Working Papers on the Eco-
nomic Stabilization Program, Fart I, pp.
1266-1267.

¢ Although mandatory price regulations
hod been re-imposed on reflners durlng
Phase IIX, theso regulations were relativaly
more flexiblo than those which prevalled dur-
ing Phase II.

%See definitlon of “eclass of purchaser” in
10 CFR 212.31.

T For resellers and retallers, Moy 15, 1073,
is the starting point for measuring inercoced
product costs (§212.92) and increaced non-
product costs (§313.93(b)). However, in-
creased non-product costs are limited to the
maximum cent-per-gallon amounts specle
fied 10 §212.93(b) regardlezs of tho cctual
amount of increaced non-product costs ine
curred. For reflners, increacsed cosis means
elther those which have been incurred cince
May 16, 1973, or the increase over the aversge
costs for the month of Liny, 1973, depending
upon the cost category concerned. See, .8,
§ 212,83(c) (25 (i11) (E).
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current prices to levels established by
the market on May 15, 1973, plus in-
creased costs incurred since that date.

C. MECBANISMS FOR EXCLUSION OF FRICES
XOT APPEOPRIATELY REPRESENTATIVE OF
MAY 15, 1973 MARKET CONDITIONS -

As noted above, the price regulations
look to May, 1973, as the appropriate
Hime for measuring base-period price
Ievels, and the regulations reflect several
mechanisms whereby, of the hundreds
or thousands of potential indicia of May,
1873, price levels for each product and
class of purchaser, only a limited num-
ber are taken into account.

Once having determined, based on the
foregoing considerations, that May, 1973,
was an appropriate base price and base
cost perlod for purposes of the current
petroleum price control program, the
Cost of Living Council selected as the -
“base perlod” for prices the single date
of May 15, 1973 (or the next preceding
day on which g “transaction” cceurred,
if no “transaction” occurred on May 15,
1973), rather than a longer reference
perlod. The use of a single day appears
to have been intended to permit relative
simplicity in calculating and auditing
welghted average prices in the base
period, as the number of base period
“transactions” was limited thereby o a
relatively small and manageable number.
A great many more “transactions’ micht
have been Involved if, for example, the
perlod for establishing prices had been
a week or 2 month in length.

Secondly, only a single “transaction”
on (or most recently prior to) May 15,
1973, 1s needed to establish the weighted
average price to a class of purchaser,
with *“weight averaging” required only
if more than a single “transaction” oc-
curred on May 15, 1973 (or on the most
recent date prior to May 15, 1973, on
which at least one transaction did
oceur).

‘The time when a “transaction” cecurs
is important, therefore, in determining
whether the price in that “transaction™
is to be appropriately regarded as a May
15, 1973 (or earler) price. If a “transac-
tion” occurred after May 15, 1973, the
price in that transaction is automatically
omitted from the May 15, 1973, price
calculation. If a “fransaction” occurred
prior to May 15, 1973, however, the price
in that transaction is included in the
May 15, 1973, selling price calculation,
unless it Is “screened out” of the caleu-
Intion by a price in a “fransaction”
which eccurred eloser to (but not affer)
May 15, 1973, with the class of purchaser
concerned. This “screening out” process
thus serves to identify those prices in
actual transactions by the seller con-
cerned which cccurred on or as closely
prior to May 15, 1973, as possible, and
thus to reflect, as nearly as possible, the
seller’s May 15, 1973, market prices.

As s discussed more fully below, the
definition of “transaction” as cccurring
at the time a binding contract is entered
into also reflects an effort to execlude, in-
sofar as possible, prices in shipments or
deliverles of products which occurred on

FEDERAL REGISTER, VOL 42, NO. 54—MONDAY, MARCH 21, 1977



15304

or before May 15, 1973, but which were
made pursuant to old, fixed-price con-
tracts, and which were therefore not
thought to be reasonably representative
of May 15, 1973, market prices.

The principal focus of this ruling is the
application of the definition of “transac-
tion” in the case of variable-price con-
tracts pursuant to which covered prod-
ucts were supplied at prices that would
vary from month-to-month -or ship-
ment-to-shipment. This ruling con-
cludes that the date of entry into a con-
tract that lacks a fixed price term does
not constitute the date on which a
“transaction” occurred for purposes of
determining whether the “price” in that
transaction is to be included in the May
15, 19973, selling price calculation.
Rather, FEA has concluded that the
time when 2 price is fixed for a particu-
Iar delivery pursuant to a variable price
contract is the date when a “transac-
tlon” occurs. This conclusion is based on
the fact that the purpose of fixing a date
on which a “transaction” occurs is to
determine whether the price in that
transaction is to be included in a seller’s
calculation of prices intended to be rea-
sonably representative of May 15, 1973
(or earlier) market levels, A variable
price contract does not fix & price at the
time it is entered into, but operates in-
stead as a framework for fixing prices
from time to time, as.deliveries are made
under the contract. FEA has concluded
that the time when the price is fixed
with respect to a particular delivery un-
der a variable-price contract is the
event which is most appropriately re-
garded as determinative of when a
“transaction’” occurs for purposes of de-
termining, in turn, whether the price in
that “transaction” is appropriately to
be taken into account as a May 15, 1973
(or earlier) price that is reasonably rep-
resentative of market levels. The date of.
entry Into a variable-price contract is
not treated as the date on which a “bind-
ing contract” is entered into because of

the absence at that time of any binding -

obligation to supply product at a fixed
price. Instead, the entry into a binding
confract is considered to occur when a
binding obligation to supply and to pur-
chase a particular delivery of product at
a fixed price arises. At the time such
prices with respect to particular ship-
ments are fixed, “subsidiary contracts”
are entered into that supply a price
which can appropriately be regarded as
representative of market levels.

This interpretation is entirely consist-
ent with the language of the regulations;
which (1) specify that a “transaction”
15 deemed to take place “at the time and
place when a binding confract is entered
into between the parties” (10 CFR
§ 212.31); and (2) include only those
transactions on (or before) May 15, 1973,
in which a product was “lawfully priced”
to a class of purchaser (10 CFR §§ 212.83,
212.93 and 212.163) . Thus, to be a trans-
action that can be used for purposes .of
computing & seller’s maximum allowable
price there must be a “binding contract”
on or before May 15, 1973, in which a

product was “lawfully priced.” Prices in
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“transactions” (l.e., in deliveries) made
pursuant to long term variable-price
contracts are not “screened out” of the
May 15, 1973, selling price calculation
Simply because they were made pursu-
ant to an overall contract entered into
at some earlier date. Conversely, the date
when & variable price contract is entered
into does not constitute a “transaction”
because there is no “binding contract”
on that date to supply product at a fixed
price. Thus, FEA regards each of the
various prices fixed for particular deliv-
eries pursuant to variable-price con-
tracts as being, in general, reasonably
representative of current market condi-
tions., This treatment is consistent with
not considering prices in shipments or
deliveries pursuant to fixed price con-
tracts representative of current market
conditions, since under such contracts
the price for all deliveries is fixed at the
time the contract is entered into and is
maintained without regard to changes in
mearket conditions for the duration of
the contract.

D. RATIONALE FOR THE “BINDING CONTRACT”
DEFINITION OF TRANSACTION IN THE CON-
TEXT OF FIXED-PRICE CONTRACT3

As noted above, a transaction “is con-
sidered to occur at the time and place
when a binding contract is entered into
between the parties.”

This “contract” basis for establishing
the date of transactions was first adopted
for purposes of petroleum price regula-
tions by the Cost of Living Council at
the beginning of Phase IV of the Eco-
nomic Stabilization Program.® The same
definition of “transaction” was later re-
adopted by FEO and FEA as successor
agencies.’

This “contract” basm for determining
when a “transaction” occurs is distin-
guished from the date-of-shipment basis
that was used for the same purpose in
certain phases of earlier price control
programs administered by the Cost of
Living Council.®

3§ CFR 150.352, 150.358(g), 38 FR 22536
(August 22, 1973).

*10 CFR 212.31, 212.82(f), 212.93, 39 FR
1924 (January 15, 1974).

1 A “shipment” basls (e.g., a “transaction”
is “considered to occur at the time of ship-
ment in the case of products”) was used for
purposes of the Phase I freeze, the freeze
which ended Phase III, the Phase IV regu-~
lations of general applicability (quoted),
and FEO's temporary freeze on diesel fuel
prices in February 1974. See definitions of
“transaction” in: Econ. Stab. Circ. No. 101,
Parea. 302, 36 FR 18739, September 21, 1971;
6 CFR 140.2, 38 FR 15768 (June 15, 1973);
6 CFR 150.31, 38 FR 21592 (August 9, 1973):
Appendix A to 10 CFR Part 212, 39 FR 4784
(February 7, 1974). The ‘“contract” basis
was, however, used in the definition of “trans-
action” in Phase II. 6 CFR 300.5, 36 FR 23974
(December 16, 1971). The “shipment” basis
for transactions for purposes of the Phase IV
regulations of general applicability was ac~

~companied by several interrelated regulatory

provisions not present under the current
prico control program, such as the “con-
tracts” provision in 6 CFR 150.76 and the
“adjusted freeze price rule” (see fn. 11, be-

' low) which, in effect, allowed the use of more

recent price levels than permittéd by a strict
“shipments” test.

A “contract” rather than “shipment”
basis for determining when a transac-
tion occurred appears to have been
adopted for several reasons. A principal
reason related to the fact that petroleum
prices increased significantly in the
early months of 1973, as noted above.
It was therefore thourht that prices
specified in contracts entered into on
May 15, 1973, would more accurately
reflect market levels on that date than
would prices charged for shipments
made on May 15, 1973, since many ship-
ments would presumably have been
made under fixed-price contracts en-
tered into in previous months or years.
The problem. of establishing a fair and
representative base period price in the

-context of a generally rising market wasg

magnified by the fact that, in 1973, long-
term fixed-price supply contracts were
common in the petroleum industry, due
to the general price stability which had
previously prevailed. Use of a contract
basis for determining when & tranaction
oceurs was therefore apparently ins
tended, insofar as possible, t» sereen out
from May 15, 1973, price calculationg
those prices resulting from pre-existing
fixed-price contracts, which were not
representative of May 15, 1973, market
levels.

Another consideration appears to have
been the fact that regulated prices under
the June 1973 freeze were determined hy
reference to prices charged in shipments
made during the perlod June 1-8, 1973,
(the same “shipment” rule &s had been
used for determining prices during the
Phase I freeze). Shipments made be«
tween June 1 and June 8, 1973, could
have included shipments made pursuant
to contracts entered into after May 15,
1973, as well as shipments made pursu-
ant to contracts entered into on or be«
fore May 15, 1973. If a “shipment” basid
had been adopted under the Phose IV
petroleum regulations, together with o
May 15, 1973, base period, prices charged
in such shipments could have reflected
only contracts entered into on or before
May 15, 1973. Given the rising market,
a “shipment” basiz for May 15, 1973,
transactions might therefore have tended
generally to set a somewhat lower base
period price level for Phate IV than
had been set under the preceding freeze,
which used a “shipment” basls for
June 1-8, 1973, transactions. Thus, adop=~
tion of a “contract” basis for transactions
and a May 15, 1973, base perlod mini-
mized the possibility of price rollbacls
in August, 1973, when the freeze ended
and Phase IV began.

The foregoing consliderations indicate
that the purpose of the “contract” basis
for “transactions” was to afford a baso
period price level which reflected, as
closely as possible, actual market level
prices as of May 15, 1973. This differs
from a “shipment” basis for “transac-
,tions” which, if used, would have included
"prices at whlch product changed hands
on May 15, 1973, some of which were
established under old long-term fixed-
price contracts. To the extent such con-
tracts were entered into long before
May 15, 1973, they would not have been
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likely to reflect May 15, 1973 market
levels.

A further- consideration relevant to
this conclusion is that the definition of
“transaction” includes only May 15, 1973,
prices which were arrived at through
arm’s-length bargaining by unrelated
persons. By excluding prices determined
other than in arm’s-length transactions,
the intention to consider actual, compet~
itive market prices on May 15, 1973, in
establishing base period price levels, is
further confirmed.

Finally, it is relevant to this discus-
sion to point out that the “shipment”
basis for “transactions” used in Phase
I of the Economic Stabilization Program,
in the freeze which terminated Phase II1,
and in the temporary freeze on diesel
fuel prices instituted by FEO in Feb-
ruary, 1974 (see fn. 10, above) included
a “10% rule,” under which the freeze
price was defined as the highest price
at or above which at least 10% of the
commodities or services concerned were
priced by the seller in transactions with
the class of purchaser concerned during
the freeze base period.™ This “10% rule”
evidenily was intended to avoid the pos-
sibly numerous price rollbacks which
would have been required if the freeze
price had been the weighted average
price at which shipments occurred dur-
ing the freeze base period. Instead roll-
backs were required only with regard to
those relatively few prices in the base
period which appeared anomalously high
(i.e., which exceeded the highest price
at or above which at least 109, of the
products had been sold).

The absence of a “10% rule” under
the current petroleum price coatrol pro-
gram further suggests that a “shipment”
test as a general basis for determining
when a “transaction” occurs under that
program was deliberately rejected. A
“shipment” basis without a 109 - rule
might lead to the following anomalous
results: (1) a substantial proportion of
prices reflected in “shipments” which
exceeded the weighted average (which
would have been lower than current
market levels to the extent that it re-
flected shipments under fixed-price con-
tracts) would have been rolled back (and
in some cases rolled back, as previously
noted, below the Phase III freeze leveD) ;*

. % See, e.g., definition of “freeze price” in
6 CFR 1402 (38 FR 15768, June 15, 1973).
A “10% rule” was not included in the Phase
IV price rules of general applicability, even
though those rules included a “shipment”
basis for transactions (see fn. 10, above),

*  evidently because for purposes of that pro-

gram the base price was the adjusted Phase
IIT freeze price or the Phase IV base price,
whichever was higher (6 CFR 150.73, 88 FR
21532 August, 9, 1973), and because prices
specified in contracts entered Into before the
Phase I freeze with respect to delivery oc-
curring in Phase IV were specifically granted
lawful status under Phase IV rules (6 CFR
150.56, 38 FR 21592, 38 FR 30266, November
2,1973). -

130f course, even under the “contracts”
definition employed in the Phase IV petro-
leum price regulations, the possibllity still
existed that rolibacks would occur in some
sellers’ prices because & seller's welghted
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and (2) a substantial number of prices
for “shipments” which were priced be-
low the welghted average because of
dlong-ferm fixed-price contracts could
not have been increased to the level of
the weighted average until the contracts
which imposed these restrictions ex-
pired.®

III. APPLYING THE “TRANSACTION”
DEFRIITION

A. WRITTEN FIXED-PRICE CONIRACIS

As noted above, a determination as to
when a “transaction™ occurs must be
made first in order to identify whether
the prices in a particular “transaction”
or “transactions” will be used to deter-
mine the May 15, 1973, selling price. If
the date of a “transaction” is May 15,
1973, the price in that “transaction” is
included in the determination of the
May 15, 1973, selling price. If that date
is prior to May 15, 1973, the price in that
“transaction” could be included in the
determination of the May 15, 1973, sell-
ing price, but only if there were no other
“transactions” with the class of pur-
chaser concerned after that date and
hefore May 16, 1973.

By definition, a “transaction” occurs
at the time a “binding contract” Is en-
tered into between parties. With respect
to written contracts, therefore, a “trans-
action” will normally accur on the date
on which the contract is signed by both
parties or otherwise becomes legally
binding. It should be noted that, with
respect to long-term contracts, the date
of entry into such binding written con-
tracts is typically not the date the prod-
uct was actually shipped to the pur-
chaser.

As the foregoing review indicates, one
of the principal purposes of the contract
basis for determining when a transac-
tlon occurs was apparently to “screen
out,” insofar as possible, prices on May
15, 1973, which were not representative
of May 15, 1973, market levels, Le.,, to
screen out prices charged in shipments
made pursuant to old, fixed-price con-
tracts in favor of prices specified in more
recent contracts, Thus, a shipment or
delivery pursuant to a fixed-price con-
tract is not considered to be the time a
“transaction” occurs (unless the ship-
ment occurs at the same time the long-
term contract is entered into); rather,
the transaction occurs at the time a

average price In trancactions (Le., controcts
with established prices) on 2iny 1§, 1873,
might be lower in a particular cacs than that
seller's maximum lawful prices under the
shipments test during the frceze ending
Phase II. The foct is, however, that the
likelthood of such rollbacks vas minimired,
as noted above, by use of o contracts rather
than a shipments test on 2May 15, 1973, and
by the obility of most sellers under the
initisl Phase IV potroleum price rules to pasa
through increaced product costs incurrcd
since Moy 16, 1973, in thelr celling prices.
137t should bo noted In connectlion with
welght-averaging to dotermine the Moy 10,
1973, selling price applicable to the product
and class of purchaser concerned, that “cpot™
purchasers are normally In s different class
of purchaser than long-term contract pur-
chasers. Sce Section B of FEA Rullng 1975-3.
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binding contract I5 entered into between
the parties. Although the time that a
written contract becomes binding can
vary, depending on the conduct of the
parties and the law of the state con-
cerned, FEA will presume that written
fixed price contracts become binding
when both parties have executed the
acreement. Thls presumpiion can be
overcome by an appropriate showing
that the contract became binding at
come other time pursuant to the appli-
cable laws of the jurizdiction concerned.

To the extent that there were any
contracts which specified a fixed price,
but did not specify definife volumes, the
general conslderations with respect to
fixed-price contracts, as discussed above,
apply, and the date of entry into such
a contract Is regarded as the time when
the “transaction” occurs. If it Is neces-
sary to weight average that price, the
volume of the first delivery made pur-
suant to the contract Is used. Since the
volume filgure used for purposes of
weljght-averaging serves simply to ap-
proximate the relative importance of the
price charged with respect to the “trans-
action” concerned, the fact that the date
of the first delivery under the contract
varles from the date the fixed price con-
tract was entered into and on which the
“tranzaction” Is therefore regarded to
have occurred, does not result in any
departure from the “market-level” pric-
ing concepts discussed above, and is con-
sistent with the language of the defini-
tion in 10 CFR 212.31.

B. WRITTEX VARIABLE-PRICE CONIRACTS

Contracts containing fixed price terms
should generally not present problems in
connection with the application of the
definition of “fransaction.” Tnus, for ex-
ample, a binding contract entered into
on May 15, 1973, pursuant to an arm’s-
length negotiation between unrelated
persons, which contains a fixed price
term, iIs clearly a base perlod “transac-
tion"” regardlezs of whether shipment
pursuant thereto cccurred on May 15,
1973, or at a later date, because a single
price 15 specified in the contract as of
the date the transaction occurs. Simi-
larly, such a contract entered into on
May 1, 1973, is a May 1, 1973, “frans-
action,” and would be a base period
“transaction” reflecting a base period
price only i the seller concerned had
no “transaction” which cccurred after
AMay 1 and before May 16, 1973, with
respect to the product and class of pur-
chaser concerned.

The use of a “contract” basis for
“transactions” which, in turn, are used
to caleulate May 15, 1973, selling prices
glves rize to certain problems the extent
of which was not fully apparent until
FEA hod galned wide experience in
auditing records of refiners and resel-
lers/retailers. Chief among these prob-
lems is the fact that many supply con-
tracts in the petroleum industry do not
have fixed price terms, but may refer to
extrinsic price mechanisms, or fo ofher
future price determinants which were
uncertain at the time the confracts were
entered into. Such variable-price ferms
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present special problems because the
“cereening out” process, which elimi-
nates prices in “transactions” from con-
sideration as May 15, 1973 prices, de-
pending on the date the “transaction”
occurred, assumes that a transaction
which is included or excluded according
to the date on which it occurred will en-
tail a binding obligation as of that date
to supply a covered product at a fixed
price, which is then to be used for pur-
poses of making the weighted average
May 15, 1973, price calculation.

Information now available to FEA in-
dicates that many long-term contracts
for the sale of products entered into on
or prior to May 15, 1973, employed price
adjustment clauses which permitted the
price charged in any given delivery of
product pursuant to the contract to fluc-
tuate with market conditions existing on
the date of delivery. For example, such
contracts might specify a base price or
posting, possibly with a discount,. plus
a formulsa for price adjustments as cer-
tain published price reports changed. In
such cases, on the day of entry of such
contracts, insufficient information was
provided within the written terms of the
contract for use in computation of a
welghted average price without reference
to events occurring after the date of the
contract, Price adjustment or price “es-
calator” clauses made it impossible on
the date the “binding contract” was en-
tered into to determine the price at
which a covered product would change
hands in the future.

The definition of “transaction” does
not specifically address the question of
contracts without fixed price terms and
how these contracts are to be treated in
coleulating weighted average May 15,
1973,  selling prices. This problem must
be resolved in some appropriate manner,
however, since the calculation of -the
May 15, 1973, selling price is the founda~-
tion or starting point for determining
maximum allowable selling prices under
the FEA price regulations. FEA believes
that the proper interpretation of the
“transaction” definition with respect to
a contract without a fixed price term is
that such a variable-price contract is
merely a general sales agreement which,
because of its lack of a fixed price that
would reflect market level prices on the
date the contract was entered into, can-
not be regarded as a “binding contract”
for purposes of the definition of “trans~
action” and the computation of May 15,
1973, selling prices. Within the frame-
work of such a general sales agreement,
one or more subsidiary contracts occur,
and they are presumed to have been en-
tered into on the date the price becomes
fixed with respect to a particular deliv-

ery. At the time a fixed price is specified

with respect to a particular delivery pur-
suant to the terms of a general sales con=
tract, a “binding contract” arises for pur-
poses of the definition of “transaction.”

Thus, for example, if a general sales
contract with variable or unspecified
price terms was executed on May 1, 1973,
gnd pursuant thereto deliveries were
made on May 10 and May 20, 1973 (with
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the prices for such deliveries fixed pursu-
ant to the general sales contract by ref-
erence to posted price in effect on the
date of delivery) the subsidiary contract
of May 20 could not qualify as a base
period “transaction” because it was en-
tered into after May 15, 1973, but the
subsidiary contract of May 10, 1973,
could represent & base period “transac-
tion” (at the price specified for the May
10 delivery) if there were no other
“transactions” with respect to the prod-
uct and class of purchaser after that
date and before May 16, 1973. THe gen-
eral sales contract executed on May 1,
1973, fails as a base period “transac-
tion” in this case because it lacks the
fixed price date necessary for computa-
tion of a weighted average price.

C. NO WRITTEN CONTRACT

In the case of retailers, the distinction
between “contracts” and “shipments” is
typically of little significance, as in most
cases the normal cash or credit sales to
consumers involve either an unwritten or
written sales “contract” and a simulta-
neous “shipment.”

The “binding contract” referred to in
the transaction definition need not be
written, of course, but may arise and he-
come binding orally or through a course
of dealing. For example, a binding con-
tract may arise with respect to a “spot”
sale when product is furnished in ex-
change for consideration, even though no
written agreement is executed. In cases
not involving a written contract, the con-
tract is typically not binding until deliv-
ery occurs. Due to the inherent difficul-
ties in determining when contracts for
sales which are not pursuant to a written
agreement become binding, the date the
product is delivered is presumed to be the
date a binding contract is entered into.
Thus, in the absence of & written con-
tract, a “transaction” is presumed for
purposes of FEA’s regulations to occur on
the date the product is delivered. To the
extent that it can be established that a

binding contract existed under the appli-
cable state law prior to the time of de-
livery with respect to a sale which is not
made pursuant to a written contract, this
presumption that the binding contract
was entered into at the time of dellvery
can be rebutted.

Thus, for example, if a delivery of
product under an oral contract occurred
subsequent to May 15, 1973, the contract
is presumed to constitute a post-May 15
“transaction” and therefore would not
qualify as o base period “transaction”
unless this presumption is rebutted, If
delivery occurred on May 15, 1973, under
the same facts, the contract would con-
stitute a May 15, 1973, “transaction” and
would be included in the determination
of the May 15, 1973, selling price. Finally,
delivery occurring before May 15, 1973,
in the absence of & written contract,
could constitute a base period “trans-
action” only if there were no other
“transactions” with respect to the prod-
uct and class of purchaser concerned
after the date of delivery and before May
16, 1976. However, as noted above, if the
presumption that the unwritten contract
became binding at the time of delivery
can be overcome, the results would be
modified to turn upon the date estab-
lished under the applicable state law as
the date the contract became binding.

D. WEIGHT AVERAGING

Once 2 seller determines the appropri-
ate date for each “transaction” in ac-
cordance with the foregoing discussion,
it is @ fairly simple matter to caleulate

-the weighted average price on the hase
date. For example, if a firm had three
“transactions” involving product X with
members of a particular class of pur-
chaser on May 15, 1973, and those three
“transactions” concerned the sale of
3,000 gallons at 20.5 cents/gallon, §,000
gallons at 20.7 cents/gallon, and 10,000
gallons at 21.0 cents/gallon, respectively,
the weighted average price wottld be cal-
culated as follows:

(3,0003<20.5¢) + (5,000 20.7¢) + (10,000 21.0¢)

3,000--5,000-+10,000

$615451,035-4-52,100
18,000 gal

=Weighted average price=20.83 cents/gallon,

On the other hand, if the firm had
only one “transaction” involving product
X with the class of purchaser concerned
on May 15, 1973, and that was the first
transaction in the example above (3,000
gallons at 205 cents/gallon), the
“weighted average price” under the regu-
lations would be 20.5 cents/gallon. In
such a case, the volume, or number of
gallons, would be immaterial,

Of course, if there were no “transac-
tions” with respect to the product and
class of purchaser concerned on May 15,
1973, the seller would, pursuant to
§ 212.83(a) (3) or § 212.93(d), look to the
“transaction(s)” on the most recent day
preceding May 15, 1973, on which a
“transaction” occurred in order to make
the necessary weighted average price
computations,
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IV. EXAMPLES

The application of the “transaction”
definition may be demonstrated by the
analysis of the hypothetical situations
presented below. These hypothetical
situations are merely exemplary and
many variations of stch sales un-
doubtedly exist. .

1. In the four examples which follow,
Firm X enters into a separate written
contract for the sale of gasoline with
each of the four purchasers which com-
prise a particular class of purchaser,

(a) On May 15, 1973, Firm X entered
into a written contract with Purchaser
A calling for the sale and delivery on
June 15, 1973, of 3,000 gallons of gasoline
at a price of 20.5 cents per gallon, Pur-
suant to this contract, Firm X delivered

21, 1977



the 3,000 gallons to Purchaser A on
June 15, 1973.

There can be no question that a May
15, 1973, “transaction” occurred for the
purposes of the price rules. The contract
was entered into by both parties on May
15, 1973, and both the quantity of gaso-
line to be sold and the price were certain
as of that date and, thus, are able to be
employed in calculating Firm X’s maxi-
mum allowable price.

() On May 15, 1973, Firm X entered
into a one-year contract for the sale of
gasoline to Purchaser B. The contract
called for- monthly deliveries of 5,000
gallons. The price for gasoline sold pur-
suant to the contract was governed by
a contractual clause which set the price
over the term of the contract by refer-
ence to specified published price reports
concerning certain prices in effect on
the date of delivery. Deliveries pursuant
to the May 15, 1973 contract commenced
on July 1, 1973.

The requirement of the price rule that
the maximum allowable price reflect the
weighted average price in transactions
with the class of purchaser concerned
on May 15, 1973, or earlier makes it
necessary that before any “transaction”
can be used to calculate the welghted
average price, it must reflect market
prices current as of May 15, 1973, or
earlier. In this case, the price at which
the first delivery would be made (on
July 1, 1973) was not specified in the
contract and the price at which the
product ultimately changed hands pur-
suant to the terms of the contract re-
fected market conditions as of July 1,
1973, rather than as of May 15, 1973.
‘Therefore, pursuant to the discussion in
Section IILB. of this ruling, the date on
which a price is fixed for a particular
delivery under a variable-price contract
is the date on which a “transaction™
oceurs; and since the first date on which
a price was fixed for a delivery in this
example did not occur untit July 1, 1973,
it is not a base period “transaction” and
is excluded from Firm X's welghted
average price calculations applicable to
the product and class of purchaser con-
cerned.

(c) On May 15, 1973 Firm X entered
into a contract for the sale of gasoline
to Purchaser C over a one-year perlod
beginning with July 1973. The price of
the gasoline was fixed by the contract at
21.0 cents per gallon, with the amount
of gasoline to be purchased to be deter-
mined by the purchaser’s needs, subject
to certain maximum and minimum
limitations. Purchaser C accepted deliy-
ery of 10,000 gallons on July 1, 1973.

The contract described in this example
specifies a fixed price at which the prod-
uct will be sold over the term of the con-
tract and constitutes a May 15, 1973,
“transaction.” In order to determine the
volume to be attributed to that price, the
quantity of gasoline included in the first
delivery on July 1, 1973, is used. Firm X
therefore weight-averages the price pur-
suant o this contract at the July 1 deliv-
ery volume with other May 15, 1973,
“transactions.”
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(d) Firm X entered into a one-year
contract with Purchaser D under the
same terms and conditions specified in
Example 1(¢), except that the contract
was entered into on May 1, 1973. The
first delivery under the controct occurred
on July 1, 1973, as in Example 1(c).

Entry into a fixed-price contract on
May 1, 1973, constitutes a “transaction”
on that date, This Moy 1, 1973, “transac-

15307

tion” i5 not a base perlod "transacticn,
however, because Firm X had “transac-

tions” on May 15, 1973, with Purchasers
A and C. 'I‘herefore, it is not included in

the weichted average price calculations
for Firm X with rezard to the product
and class of purchaser concerned.

Calculation of Weighted Average Price
in Example 1:

(3,000X20.5¢) +(10,0003¢21.0¢) _ S6154-$2,160

3,000--10,000

13,000 gal

=Weighted average price=20.88 cents/gallon.

2. In the three examples which follow,
Firm Y enters Into a separate writien
contract for the sale of gasoline with
each of the three purchasers which com-
prise a particular class of purchaser.

(2) Pursuont to a one-year contract
entered into on April 1, 1973, that called
for deliveries of gasoline in 3,000 gallon
amounts over the period of the contract
at a fixed price of 15.2 cents per gallon,
Firm Y delivered 3,000 gallons of gasoline
to Purchaser A on May 15, 1973.

This delivery of gasoline on Afay 1
1973, pursuant to a previously executcd
fixed-price contract in this example does
not constitute a “transaction.” Rather,
the “transaction” in this excimple oc-
curred with the entry into the fixed-prico
contract on April 1, 1973.

(b) On May 15, 1973, Firm Y delivered
10,000 gallons of gasoline at 16 cents per
gallon to Purchaser B. The delivery was
made pursusnt to a one-year contract
entered into on April 1, 1973, which
called for the sale of 10,000 gn.nom of
gasoline each month during the one-
year perlod at prices to be determined by
reference to specified published price re-
ports concerning certain prices in effect
on the date of dellvery. A previous deliv-
ery had been made to Purchaser B on
April 10 under this contract at a price
of 15.5 cents per gallon.

In this example the contract entered
into on April 1, 1973, was & variable-
price contract and a “transaction™ did
not, therefore, occur on that date.
Rather, the May 15, 1973, fizing of a
price for a particular delivery consti-
tuted a fixed-price subsidiary contract
pursuant to the long-term variable-price
general contract and is therefore the
date on which a “transaction” occurred.
This “transaction” more accurately re-
flects market prices on Aay 15, 1973,
than would the price in any other de-
livery pursuant to the variable-price
contract, such as the April 10, 1973, de-
livery price.

(c) On January 1, 1973, Firm Y en~
tered into & one-year contract for sale
of gasoline to Purchaser C at 15.0 cents
a gallon in amounts to be determined
by the buyer subject to certain maxi-
mum and minimum limitations. Firm Y
delivered 6,000 gallons of gasoline to
Purchaser C under this contract on Jan-
uary 15, 1973, and 5,000 gallons of gaso-
line to Purchaser C on Mny 15, 1973.°

The “transaction” in this example oc-
curs on January 1, 1973, when the fixed-
price contract was entered into. The

amount of gasoline supplied on January
15, 1973, supplies the volume data at-
tributable to that price for purposes of
computing a welghted average price.
However, since a more recent “trans-
action” of Firm ¥ (before May 16, 1973)
occuwrred with Purchaser B (on May 15,
1973), Firm Y excludes the “transaction”
with Purchaser C which occurred on
January 1, 1973, in computing iis
welghted average price. For the same
reason, Firm ¥ must also exclude, of
cource, the April 1, 1973, “transaction”
with Purchaser A. Therefore, Firm Y’s
“welghted average price” in this cese Is
the price in the single May 15, 1973,
“transaction” with Purchaser B—ie.,
16.0 cents/gallon.

V. ExCEPTION REQUESIS

FEA is aware that there have been a
varlety of interpretations concerning the
application of the “transaction” defini-
tion to varlable-price contracts. Al-
though FEA belleves the inferpretation
set forth in this ruling most accurately
reflects the purposes and objectives of
the “transaction” definition and related
price regulations, in light of all the con-
siderations set forth in defail in Sections
I¥-IV above, firms which have adopfed
differing interpretations of the term
may suffer gross inequity or severe
hardship. Accordingly, FEA will receive
and process requests for exception from
the application of the transaction defi-
nition as set forth herein and in connec-
tion with any such requests will con-
slder whether the usual presumption
alglf;gst retroactive relief should be ap-
P

Yssued In Washington, D.C.,, March

15, 1977. .
Eric J. Fzcr,

Acting General Counsel,

Federal Energy Administration.
[FR Doc.T7-8291 Filed 3-16-77;10:45 am]

Title 12—Banks and Banking

CHAPTER III—FEDERAL DEPOSIT
INSURANCE CORPORATION

PART 335——SECURITIES OF INSURED
STATE NONMEMBER BANKS

Disclosure of Interim Results in Financial
Reports; Correction

In FR Doc. 77-7017 appearing at pagn
13104 in the FepEraL REGISTER
‘Wednesday, March 9, 1977, thefollowing
changes should be made:
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1. On page 13105, § 335.44A(b) is cor-
rected in the second line of that para-
graph by substituting the number *“45”
for the number “30". .

2. On page 13106, § 335.44H(e) 1is cor-
rected in the last line of that paragraph
by substituting the word “Standards”
for the word “Principles”.

Dated: March 15, 1977.
FEDERAL DEPOSIT INSUR-
ANCE CORPORATION,

Aran R, MILLER, R
Ezxecutive Secretary.

[FR Doc.77-8348 Filed 3-18-77;8:45 am]}

'l;itle 14—Aeronautics and Space

CHAPTER I—FEDERAL AVIATION ADMIN-
ISTRATION, DEPARTMENT OF TRANS-
PORTATION

[Docket No. TI-NW-6-AD; Amdt. 39-2852]
PART 39—AIRWORTHINESS DIRECTIVE

Boeing Model 727 Series Airplane; Engine
Forward Fuel Feed Hose Assemblies

AGENCY: Federal Aviation Administra-
ton/DOT (FAA). :

ACTION: Final Rule.

SUMMARY: This amendment to AD
77-03-02, Amendment 39-2826 to Part
39 of the Federal Aviation Regulations
(14 CFR Part 39) (42 FR 6581) clarifies
paragraph B of AD 77-03-02 issued
January 28, 1977, by specifying the ex-
act engine forward fuel feed hose as-
semblles that are to have clamps in-
stalled which provide g standoff func-
tion within the fuel feed hose assembly
shrouds. The amendment is effective im-
mediately with respect to all known U.S.
operators of Boeing Model 727 airplanes,

EFFECTIVE DATE: March 30, 1977.

FOR FURTHER INFORMATION CON-,

TACT:

J. M. Walker, Engineering and Manu-
facturing Branch, Northwest Region,

FAA, FAA Bullding, Boeing Fielq, -

Seattle, Washington 98108,

767-2520) .
SUPPLEMENTARY INFORMATION: It
has come to the sttention of the FAA
that confusion exists among some opera-
tors regarding which forward fuel feed
hose assemblies should have the hose
clamps fitted to them in compliance with
AD 77-03-02. It was the intent that only
those hose assemblies specified in the
service bulletin were to be fitted with
the clamps. The clamps act as standoffs

preventing the hose from chafing on
the inside bottom shroud surface as well
as elevating the hose above water and
other contaminants that may collect and
accumulate temporarily on the shroud
bottom inside surface. The No. 2 hose
assembly located in the same shroud as
the No. 3 hose is routed in such a manner
that it does not chafe on the shroud or
lie in the water that can collect in the
low points in these shrouds. Therefore,
the standoff function of the clamps is
not necessary for this hose assembly in-
stallation.
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Since this amendment clarifies the
compliance requirements and adds no
additional burden on any person, notice
and public procedure hereon are un-
necessary and the amendment may be ef-
fective in less than 30 days.

This rule was coordinated with the
Boeing Company and the operators
through the Air Tragnsport Association
(ATA). prior to issuance, There were no
substantial comments.

§39.13 [Amended]

Accordingly, pursuant to the authority
delegated to me by the Administrator
14 CFR § 11.89), § 39.13 of Part 39 of the
Federal Aviation Regulations, Alrworthi~
ness ' Directive” 77-03-02, Amendment
39-2826 is hereby amended by:

1. Revising paragraph B to read: ‘“B.

Within 3,000 hours time in service, in-
stall hose clamps on Engine No. 1 and
Engine No. 3 forward fuel feed hose as-
semblies in accordance with Boeing Serv-
ice Bulletin 727-28-51, Figure 4, pages
28 and 29, steps 1, 2, and 4 issued No-
vember 12, 1976, or later FAA approved
revision.”
(Secs. 313(a); 601 and 603 of the Federal Avi-
atlon Act of 1958 (49 U.8.C. 1354(a); 1421,
and 1423) and of Section 6(c) of the Depart-
ment of Transportation Act (49 USB.C.
1666(c)).)

The manufacturer’s specifications and
procedures identified and deseribed in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a) (1).

Nore: An evaluation of the anticlpated
impacts has been made and it is expected
that the final regulation is neither costly nor
controversial. The preparation of an Infla-
tion Impact Statement under Executive Or-
der 11321, as smended by Executive Order
11849, and OMB Circular A-107 i85 not
required.

Issued in Seattle,
March 10, 1977.

Washington on

C.B. WaLx, Jr.,
Director,
* Northwest Region.
Nore~The incorporation by reference
provisions in the document were approved
by the Director of the Federal Register on
June 19, 1876.

[FR Doc.77-8296 Filed 3-18-77;8:45 am]

[Airspace Docket No. 77-S0-5]

PART 71-—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
TROI{‘.LED AIRSPACE, AND REPORTING
POINTS .

Amendment to Federal Register Document

On February 22, 1977, FR Doc. No.,
71-5270- was published in the Feperan
REGISTER (42 FR 10314), amending Part
71 of the Federal Aviation Regulations by
designating the Plains, Ga., transition
area. _

. In the amendment, the geographical
coordinates of Peterson Field were pub-~
lished as “(Lat. 30°05’25’’ N., Long.
84°20°20’ W.)” whereas the correct co-
ordinates are Lat. 32°05’25’’ N., Long.
84°22720’’ W. It is necessary to amend
the FEpERAL REGISTER document to reflect
this change. Since this amendment is
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editorial in nature, notice and public
procedure hereon are unnecessaxy.

In consideration of the foregoing, ef-
fective immediately, FR Doc. No, 77-5270
is amended as follows:

In line three of the description “* ¢ * (Lat,
30°06'26’’ N., Long, 84°20°20°’ W.) * ¢ *" |y
deleted and “* * * (Lat. 32°05'256' N., Long.
84°22'20°F W.) * * *” {5 substituted therefor.

(Sec. 307(a) of the Fedoral Aviation Act of
1958 (49 U.S.C. 1348(a)) and of Seo, 6(0) of
the Department of Transportation Aot (49
U.S.0C. 16556(c)).)

Note.—The Federal Aviation Administras
tion has determined that thig documont docs
not contain. a major propesal requiring
preparation of an Inflation Impact States
ment under Executive Order 11821 and OMB
Circular A~107.

19'Iﬁzs.ued in East Point, Ga., on March 3,
) PHILLIP M, SWATER,
Director,
Southern Region.
[FR Doc.77-8295 Filed 3~18-77;8:45 am)]

[Alrspace Docket No, 76-NE-33]

PART 71--DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
;g(')pl‘..}_.gD AIRSPACE, AND REPORTING

Control Zone; Revision of Lebanon,
New Hampshire, Control Zone

AGENCY: Federsl Aviation Administra-
tion/DOT (FAA).

ACTION: Final Rule, Correction.,

SUMMARY: This rule corrects the de-
seription appearing in FR Doc. 77-4210
on page 8364 of the FPEDERAL REGISTER of
Thursday, February 10, 1977 (41 FR
8364), of the Lebanon, New Mampshire,
control zone by chenging s magnetic
bearing to a true bearing.
SUPPLEMENTARY INFORMATION:
The alteration of the Lebanon, New
Hampshire, control zone (FR 77-4210)
appearing at page 8364 in the FepLRAL
REeGisTER of Thursday, February 10, 1977
(41 FR 8364) was described with mag-
netic compass bearings rather than true
bearings in three places. A correction
published in the FebpEraL REGISTER of
Thursday, March 3, 1977, ot page 12167
(41 FR 12167) changed two of these mag-
netic bearings to true bearings. This cor-
rection changes the third magnetic bear-.
ing to a true bearing.

§ 71.171 [Amended]

Accordingly, the Federal Aviation Ad-
ministration corrects § 71.171 of Part 71
of the Federal Aviation Regulations (14
CFR 71.171) as follows:

1. By deleting from the description of
the Lebanon, New Hampshire, control
zone the words: “* * * the White River
NDB 075° bearing * *

2. By inserting in lieu thereof the
words: “* * * the White River NDB
060° bearing * * *»

This correction is made under the au-
thority of section 307(a) of the Federal
Aviation Act of 1958 [72 Stat. 749; 49
U.S.C. 1348(a)] and of section 6(c) of
the Department of Transportation Act
[49 U.S.C. 1655(c) 1.
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Nore.—The Federal Aviation Administra-
tion has determined that this document does
not contain a major proposal requiring prep-
gration of an Inflation Impact Statement
under Executive Order 11821 and OMB Cir-
cular A-107.

Issued in Burlington, Massachusetts,
on March 9, 1977.
QUENTIN S. TAYLOR,
Director,
New England Region.

[FR Doc.77-8298 Filed 3-18-77;8:45 am]

fAirspace Docket No. 76~-NW-25]

PART 71-—DESIGNATION OF FEDERAL
AIRWAYS,. AREA LOW ROUTES, CON-
TROLLED AIRSPACE, AND REPORTING
POINTS

Designation of Federal Airway

- On November 26, 1976, a notice of pro-
posed rulemaking (NPRM) was pub-
lished in the FeperaL REGISTER (41 FR
52064) stating that the Federal Aviation
Adminisfration (FAA) was considering
an amendment to Part 71 of the Federal
Aviation Regulations that would desig-
nate two airways in the State of Wash-
ington.

Interested persons were afforded an
opportunity to participate in the pro-
posed rulemaking through the submis-
sion of comments. No comments were re-
ceived.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0901 GmT, June 16,
1977, as hereinafter set forth.

§ 71.123 [Amended]

§ 71.123 (42 FR 307) is amended as fol-
lows:

1. In V-4 “Pendleton, Oreg.;” is deleted
and “Pendleton, Oreg.; including a north
alternate from Seattle via Ellensburg,
Wash.; Pasco, Wash., to Pendleton;” is
substituted therefor.

2. V-281 is added as follows:

- “y-281 from Moses Lake, Wash., to
Pasco, Wash.” -

(Sec. 307(a) of the Federal Aviation Act of
1958 (49 U.S.C. 1348(a)) and Sec. 6{c) of the
Department of Transportation Act (49 U.S.C.
1655(c)).)

Tssued in Washington, D.C., on March
11, 1977.

\ ‘WiLLian E. BROADWATER,
Chief, Airspace and Air
Traffic Rules Division.

" [FR Doc.77-8297 Filed 3-18-77;8:45 aml

CHAPTER I1—CIVIL AERONAUTICS BOARD
[Reg. OR-112; Amdt. 58]
PART 385—DELEGATIONS AND REVIEW

OF ACTIONS UNDER DELEGATION;
NONHEARING MATTERS

Expansion of Delegated Authority of the
Chief, Passenger and Cargo Rates Divi-
sion, Bureau of Economics, To Approve
or Disapprove Certain IATA Agreements

Effective: March 15, 1977.
Adopted: March 15, 1977.

Section 385.14(2)(3) of the Board's

Organization Regulations delegates au-
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thority to the Chief, Passenger and Car-
go Rates Division, Bureau of Economics,
to approve or disapprove elght listed
types of fare and rate agreements of the
International Alr Transport Association
(IATA). The delegated authority is pres-
ently limited, however, to the treatment
of such agreements that are not reached
at regular or special traffic conferences.
In light of the {requency of these IATA
conferences, however, it is no longer
meaningful to distinguish such agree-
ments by the procedure under which
they are adopted. By deleting the exclu-~
sion of authority regarding “traffic con-
ference” agreements, this amendment
grants the delegated authority in terms
of the substance of the agreements.

Also, since the processing of agree-
ments concerning currency-related sur-
charges or.discounts on foreirn-orginat-
ing air transportation has become rou-
tine and raises no policy issue, we have
determined to add them to the list of
types of agreement concerning which the
Board's authority is delegated.

Since this amendment is an admin-
istrative matter affecting a rule of agen-
cy organization and procedure, the
Board finds that notice and public pro-
cedure are unnecessary, and that the
rule may become effective immediately.

In consideration of the foregoing, the
Board hereby amends Part 385 of its Or-
ganization Regulations (14 CFR Part
385), eflective March 15, 1977, in the
following manner:

Amend paragraph (2)(3) of §385.14,
by deleting the words “other than those
establishing fares and rates directly ap-
plicable in air transportation as agreed
at regular and special trafiic confer-
ences,” and by adding a new paragraph
(a) (3) (ix), the amended section to read
in part, as follows:

§ 383.11 Delegation to the Chief, Pas.
senger and Cargo Rates Division, Bu-
reau of Economics.

(@ ¢ = °

(3) Issue orders approving, disapprov-
ing, or approving subject to conditions,
IATA agreements relating to fare and
rate matters, with respect to the fol-
lowing:

= & (3 5 L]

.

(ix) Agreements establishing, amend-
ing, or terminating a surcharge or dis-
count on foreign-originating air trans-
portation to reflect & currency fluctua-
tion.

(Sec. 204(a) of the Federal Aviatlon Act of
1958, as amended, 72 Stat. 743; 49 US.C.
1324. Reorganization Plan No, 3 of 1861, 76
Stat, 837, 26 FR 5989; 49 U.S.C. 132¢ (note).)

By the Civil Aeronautics Board.

PHyLLIs T. KAYLOR,
Secretary.

[FR Do¢.77-8397 Filed 3-18-77;8:45 am]
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Title 17—Commodity and Securities
Exchanges

CHAPTER II—SECURITIES AND
EXCHANGE COMMISSION
[Release Noo. 33-58034A; 34-13291A]
PART 240—GENERAL RULES AND REGU-

LATIONS, SECURITIES EXCHANGE ACT
OF 1934

Adoption of Beneficial Ownership
Disclosure Requirements; Correction

A correction should be made in FR Doc.
17-6358 appearing at page 12342 in the
FepERAL RECGISTER of March 3, 1977 (Re-
lease Nos. 33-5808, 34-13291, February
24, 1977). The amendments announced
in this release fail to reflect the amend-
ments to Schedule 14A under the Securi-
ties Exchange Act, § 240.142-101, which
were adopted in Release Nos. 34-13156,
35-19853, IC-9604 and AS-206 (January
13, 1971 (42 FR 4424). Therefore, the
following corrections should be made:

On page 12354, column 2, paragraph

(f) and (g) of Item 5 of Schedule 14A .

should be changed to read as follows:

§ 210.14a~101 Schedule 14A. Informa-
tion required in proxy statement.
= . » -} *

(f) If, to the knowledge of the persons on
whote behalf the solicitation i5 made, a
change in control of the issuer has oc-
curred since the beginning of its last fiscal
year, state the name of the person(s) who
acquired such control, the amount and the
cource of the consideratfon used by such
percon or percons; the basls of the control,
the date and a deccription of the transac-
tion(s) which resulted in the change of
control and the percentage of voting secu-
ritles of the isuers now beneficially owned
directly or indlrectly by the person(s) who
acquired control: and the identity of the
person{s) from whom control was assumed.
If the cource of all or any part of the
conslderation uced is g loan made in the
ordinary course of business by a bank as
defined by cection 3(a)(6) of the Act, the
identity of such banl: shall be omitted pro-
vided a request for confidentiality has been
made pursuant to section 13(d)(1)(B) of
the Act by the person(s) who acquired con-
trol. In leu thereof, the material shall in-
dlcate that the identity of the bank has
been so omitted and filed separately with
the Commicsion.

Instructions. 1. State the terms of any
loans or pledges obtained by the new con-
trol group for the purpsse of acquiring con-
trol, and the names of the lenders or
pledgees.

2. Any arrangements or understandings
among members of both the former and new
control groups and thelr assoclates with re-
spect to election of directors or other mat-
ters should be described.

(g) Deceribe any contractual arrangements,
including any pledge of securities of the
fssuer, or any of {ts parents, known to the
percons on whoze behalf the solicitation is
made, the gperation of the terms of which
may at a subzequent date result In a change

in control of the icsuer.,
= - - - *»
GEORGE A. FITZSIMMONS,

Secretary.
Marcr 14, 1977.

{FR Do2.77-8370 Piled 3-18~77;8:45 am]
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[Release No. 34~13362}

PART 241-—INTERPRETATIVE RELEASES
RELATING TO THE SECURITIES EX-
CHANGE ACT OF 1934 AND GENERAL
RULES AND REGULATIONS THERE-
UNDER

Brokers and Dealers Effecting Transactions
in Municipal Securities

AGENCY: Securities and Exchange Com-
mission.

ACTION: Rule Interpretation.

SUMMARY: This release extends from
April 1 to April 25, 1977 the interpreta-
tions of §§ 240.17a-3, 240.17a-4 and
240.17a~11 previously announced by the
Commission. These interpretations are
intended to provide interim recordkeep-
ing and preservation requirements ‘for
brokers and dealers effecting transac-
tions solely in municipal securities until
the Municipal Securities Rulemaking
Board’s Rules G-8, G-9 and G-10 he-
come effective on April 25, 1977.

EFFECTIVE DATE: April 1, 19717.

FOR FURTHER INFORMATION CON-
TACT:
Daniel J. Piliero II, Associate Director,
Division of Market Regulation, Securi-

ties and Exchange Commission, Wash-
ington, D.C. 20549. (202-755-1390).

BUPPLEMENTARY INFORMATION:

The Securities and Exchange Commis-
sion today announced the extension until
April 25, 1977 of certzin interpretations
of §§ 240.17a-3, 240.17a—4 and 240.17a-11
pertaining to the recordkeeping and
preservation requirements of brokers and
dealers effecting transactions solely in
municipal securities, announced in Sec-

. urities Exchange Act Release No. 13108
(December 23, 1976) (42 FR 759 (January

4, 1977)) 2
By the Commission,

GEORGE A. FITZSIMMONS,
Secretary.

Mancx 14, 19717.
[FR Doc.77-8365 Filed 3-18-77;8:45 am]

Title 18—Conservation of Power and
Water Resources

CHAPTER 1lII—DELAWARE RIVER BASIN
COMMISSION

PART 401—RULES OF PRACTICE AND
PROCEDURE

Cost of Adjudicatory Hearings

AGENCY: Delaware River Basin Com-~
mission.

ACTION: Final Rule.

SUMMARY: The action amends the
Commission’s Rules of Practize and Pro-
cedure (18 CFR Part 401) by adding a

1 The effective date of Rules 17a-3(e) and
17a~4(h) need not be altered as a result of
ihis gction. These provisions merely establish
an alternative method of compliance (i.e.
G-8, G-9, and G-10) which does not become

» effective until April 25, 1977.
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new provision relating to the costs of ad~
judicatory hearings. Public agencies and
private organizations require Commission
approval for certain types of proposed
water resources projects pursuant to Sec-
tion 3.8 of the Delaware River Basin
Compact. When applications for such ap-

Jproval elicit substantial objection from

interested parties, the Commission may

* conduct an adjudicatory hearing to educe

further information through formal sub-
mission of evidence and cross-examina-
tion (see Part 401, Subpart F-Conduct
of Hearings). The amendment provides
that the costs of such adjudicatory hear-
ings shall be borne by the agency or
organization "applying for project ap-
proval from the Commission.

DATES: The amendment was the sub-
Jject of a public hearing held by the Com-
mission on October 30, 1974, in Trenton,
New Jersey. Notice of that hearing, in-
cluding the text of the amendment, ap-
peared in the Federal Register on Octo-
ber 18, 1974, and was also distributed
widely throughout the Delaware Basin.
The amendment was approved by the
Commission on December 4, 1974 (Res-
olution No. 74-16), and became effective
on that date.

ADDRESSES: None.

FOR FURTHER INFORMATION CON-
TACT:

W. Brinton Whitall, Secretary, Dela-
ware River Basin Commission, Post
Office Box 7360, West Trenton, New
Jersey 08628. Phone: 609-883-9500.

SUPPLEMENTARY INFORMATION:
None.
AMENDMENTS

18 CFR Part 401 is amended by the
addition to Subpart ¥ thereof of the fol-
lowing:

- §401.86 Asscssment of costs.

(a) Whenever an adjudicatory hear-
ing is required, the costs thereof, as
herein defined, shall be assessed by the
hearing officer to the applicant. For the
purposes of this section costs include all
incremental costs incurred by the Com-
mission, including, but not limited to,
hearing examiner and expert consul-
tants reasonably necessary in the mat-
ter, stenographic record, rental of the
hall and other related expenses.

(b) Upon the scheduling of a matter
for adjudicatory hearing, the Secretary
shall furnish to the applicant a reason-
able estimate of the costs to be incurred
under this section. The applicant may
be required to furnish security for such

. costs either by cash deposit or by a sure-

ty bond of a corporate surety authorized
to do business in a signatory state.
§§ 401.86 and 401.87 [Redesignated]

Sections 401.86 and 401.87, as present-
ly codified in 18 CFR, are to be renum-
bered 401.87 and 401.88, respectively.

i W. BRINTON WHITALL,
Secretary.
[FR Doc.77-8331 Filed 3-18-77;8:45 am]

PART 401—RULES OF PRACTICE AND
PROCEDURE

Projects Affecting the Water Resources of
the Delaware Basin

AGENCY: Delaware River Basin Com-
mission.

ACTION: Final Rule.

SUMMARY: The Commission reviews
proposed projects having o substantial
effect on water resources of the Dela-
ware River Basin, and may grant of
withhold approval thereof pursuant to
Section 3.8 of the Delaware River Basin
Compact. Procedures relating to the re-
view of projects are set forth in the
Commission’s Rules of Practice and Pro-
~ cedure (18 CFR Part 401, Subpart C).
The amendments (1) allow for greater
flexibility in determining whether a pro-
posed project would have a substantial
effect, on basin water resources, (2) pro-
vide for greater reliance by the Commis-
sion upon technical review work by state
agencies, (3) add two new categories of
projects subject to Commission approval
pursuant to Section 3.8 of the Compaot,
and (4) terminate Commission involvea
ment in granting water quality certifl-
cations pursuant to Section 401 of the
Federal Water Pollution Centrol Act.

The two additional categories of re-
viewable projects relate to (1) regional
pollution control plans prepared pursu-
ant to the Federal Water Pollution Con-
trol Act and (2) state and local stand-
ards of flood plain regulation.

DATES: The amendments were the sube
ject of a public hearing held by the Com-
mission on November 10, 1976, in Phila-
delphia, Pennsylvania. Notice of that
hearing, including the text of the
amendments, appeared in the FeperaL
REGISTER on October 26, 1976, and was
also distributed widely throughout the
Delaware Basin, The amendments were
approved by the Commission on Novem-
ber 10, 1976 (Resolution No. 76-20), and
became effective on that date.

ADDRESSES: None.

FOR FURTHER INFORMATION CON-~
TACT:
W. Brinton Whitall, Secretary, Dela-
ware River Basin Commission, Post
Office Box 7360, West Trenton, New
Jersey 08628. Phone: 609-883-9500.

SUPPLEMENTARY INFORMATION:
The administration of the amendments
relating to project review under Seetion
3.8 of the Compact is governed by ad-
ministrative agreements between the
Commission and the States of Neow
York, Pennsylvania, New Jersey and
Delaware. The addition of state and lo-
cal flood plain regulations to the list of
reviewable projects is desizned to give
effect to standards of flood plain use re¢-
cently adopted by the Commission (see
18 CFR Part 420).

18 CFR Part 401 is amended by the
following changes in Subpart C thereof:
1. Section 401.35 is amended by the

addition thereto of two new paragraphs
(d) and (e) to read as follows:
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§ 401.35 Classification of projects for
review under section 3.8 of the Com-
pact.
= % * * =

(d) Except as otherwise provided by
§ 401.40 the sponsor shall submit an ap-
plication for review and approval of a
project included under paragraph (b) of
this section through the appropriate
agency of a signatory party. Such agency
will transmit the application or a sum-
mary thereof to the Executive Director,
pursuant to Administrative Agreement,
together with available supporting mate-
rials filed in accordance with the prac-
tice of the agency of the signatory party.
The Executive Director will thereupon
determine for the Commission whether
or not the proposed project could have
a substantial effect upon the water re-
sources of the basin within the meaning
of the Compact and the Rules of Prac-
tice and Procedure. In making such de-
termination the Executive Director shall
be guided by his findings as to the fol-
lowing factors:

(1) ‘The impact of the project on en-
vironmentally sensitive land areas or
species of plant or animal life.

(2) The potential of the project and

- its distribution or collection systems to
induce significant changes in numbers,
distribution or character of population
or economic activity.

- (3) The magnitude of proposed water
withdrawal or waste discharge in rela-
tion to minimum streamflow, aquifer
yield or water quality.

(4) The size of the project and dis-
tribution or collection system and areal
extent and duration of its environmental
impact.

(5) The effect of the project on pub-
lic health, safety or general welfare, and
historic and cultural properties. ‘

(6) The effect of the project on sur-
face or groundwaters in another state.

(7) The effect of the project on trans-
fers of water into or out of the basin
or from one sub-basin' to another.

(8) The cost of the project and na-
ture and magnitude of resources re-
quired for its implementation.

(9) The effect of the project on flood
flows and storm water runoff.

(10) Any other facts which in a par-
ticular case may be relevant to the pro-
tection of the integrity of the Compre-
hensive Plan.

(11) The impact of the project on

- aquatic life including fisheries.

{e) Projects determined by the Execu-
tive Director to have a substantial effect
will be subject to approval by the Com-
mission pursuant to Section 3.8 and Ar-
ticle 11 of the Compact (to the extent
applicable). Projects determined by the
Executive Director not to have a sub-
stantial effect on the water resources of
the basin will not-be subject to further
review or action by the Commission. The
Executive Director shall notify the spon-
sor of the project, the agency of the sig-
natory party reviewing the project, and
the governing body of the municipality,
and the planning board of the county in
which the project is located of his initial
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determination on the question of sub-
stantial effect. Notice to such interested
parties shall be given by certified mail,
return receipt requested. The Executive
Director shall also notify by regular mail
all members of the Commission and of
the Federal Field Committce. He shall
also cause to be published in a newspaper
of general circulation in that municipal-
ity, at least once, a notice of'such deter-
mination. If no objection is made to the
Esxecutive Director's initinl determina-
tion, it shall become final ten days after
publication as above. Any interested
party objecting to the determination
may, within ten days of the newspaper
publication, object to such determination
and appeal to the Executive Director by
letter for reconsideration. Following such
reconsideration, if requested, the Execu-
tive Director shall serve notice upon the
agency of the signatory party, the ap-
plicant and each such objector of his
final determination. Any such party may
appeal such final determination to the
Commission by notice in writing served
upon the Executive Director within 14
days after the service of the Executive
Director's decision upon reconsideration.
The Commission will determine such ap-
peal at a regular meeting thereafter.

2. Section 401.41 is amended by revis-
ing paragraph (b) and adding new para-
graph (c¢) to read as follows:

§ 401.41 Preliminary action; informal
conference; emergencics.

& - L 3 - L]

(b) The appropriate agency of a sig-
natory party shall perform a technical
review for the Commission, in accordance
with Administrative Agreement, of each
project finally determined to have a sub-
stantial effect on the water resources of
the basin; except that the Commission
staff will perform the technical review:
(1) whenever the agency of the signatory
party is itself the sponsor, or (2) when-
ever the agency of the signatory party
does nof have the necessary regulatory
Jurisdiction, or (3) upon request of the
agency of the signatory party: and (4)
as to those projects which are subject
to an environmental assessment or en-
vironmental impact statement under
these Rules of Practice and Procedure
and the National Environmental Policy
Act. .

(¢) Upon completion of its techniecal
review, the agency of the signatory party
shall, in accordance with Administrative
Agreement, prepare and flle with the
Executive Director an action report with
respect to the project. The Executive
Director shall prepare a memorandum
of comment stating his concurrence or
nonconcurrence with the findings and
recommendations of the action report.
The report, memorandum, and a pro-
posed docket decision with reference
thereto shall be placed before the Com-
mission by the Executive Director at its
next regular meeting. Whenever time
permits, a copy of the proposed docket
decision shall be furnished to the appli-
cant, and the applicant shall be given
an opportunity to comment thereon and
to consent to the conditions stated
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therein, before action by the Commission.
The Commission will act upon the proj-
ect in accordance with Section 3.8 and
Article 11 of the Compact (to the extent
applicable).

§40141 [Amended]

3. Section 401.41 is amended by re-
dslgnating paragraph (c¢) as paragraph

4. Section 401.35(b) is amended by the
addition thereto of two new subpara-
graphs as follows:

§401.35 Classification of projects for
review under section 3.8 of the Com-

pact.
(-] -1 -] E-3 o
(b) -2 2 -

(14) Regional wastewater treatment
plans developed pursuant to the Federal
Water Pollution Confrol Act.

(15)" State and local standards of flood
plain regulation.

£ L 5 =

[
§401.46 [Dcleted]

5. Subpart C is amended by the dele-
tion of Section 401.46 thereof in its
entirety.

W.BRrRINTON WHITALL,
Secretary.

[FR. Do.77-8332 Filed 3~18-77;8:45 am]

Title 20—Employees’ Benefits
CHAPTER II—RAILROAD RETIREMENT
BOARD

PART 200—PROCEDURES AND FORMS

Implementation of Government In the
Sunshine Act

On February 14, 1977, the Railroad
Retirement Board published in the Fep-
ERAL REGISTER (42 FR 9034) its notice of
proposed rulemaking to implement the
Government in the Sunshine Act (Pub.
L. 94-409, 90 Stat. 1241), Interested per-
sons were invited to comment on the
proposed §200.5 of Part 200 of the
Board’s regulations on or before March
1, 1977. Inasmuch as the comment period
so allowed did not permit the thirty days
required for comments under section
3(g) of the Government in the Sunshine
Act, the Board has decided to receive and
consider comments up to the effective
date of these regulations, March 12,
1977, and for three days thereafter, until
March 15, 1977. To date, the Railroad
Retirement Board has received com-
ments from two sources concerning its
regulations, and having given due con-
sideration to the comments received has
determined to make certain changes in
its regulations as proposed in accord-
ance with those comments.

The comments received from inter-
ested members of the public concerned
the proposed paragraphs (a)(2), (2)(3),
(©) (1), (@ (3), (d)(6), and () (1) of
§ 200.5. -

Paragraph (a){(2) of the proposed
tegulations defined the term “agency
business” as follows:

Agency business. For purposes of this
section the term “agency business” shall
include those duties and functions dele-

- FEDERAL REGISTER, VOL. 42, NO. 54—MONDAY, MARCH 21, 1977
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gated to the Board or which the Board is
authorized to perform by Congress under
the Railroad Retirement Act, the Rail-
road Unemployment Insurance Act, or
any other statute. Agency business shall

RULES AND REGULATIONS

the Board’s headquarters building lo-
cated at 844 Rush Street, Chicago, Illi-
nois 60611.”

In a comment received with respect to
the proposed paragraph (¢) (1), the com-

include such matters as joint considera- - menter expressed the opinion that it was
tion and rendition of final Board deci- not clear from the wording of that sub-
sions on Appeals, the promulgation of section whether a determination by the
regulations, the adoption of statements Board to close a meeting or a portion of
of policy which will affect the general a meeting would be a two-step determi-
public, the establishment of the rate of nation, considering separately the public
contributions to be made by employers interest factor and the exceptions con-
under the Railroad Unemployment In- tained in paragraph (e)(3) as coniem-
surance Aect, and the approval of pro- plated by the Act, or a one-step deter-
curement matters. The term “agency mination. It was the Board's intent in
business” shall not include matters such drafting the proposed paragraph (e) (1)
as the approval of routine correspond- to provide for a two-step determination,
ence which does not establish agency and in order to remove any ambiguities
policy or precedent, the approval of in that regard the Board has amended
superior accomplishment awards, the that subsection to read as follows:

discussion and agreement on the content “Except as provided in this subsection,
and wording of testimony to be given every portion of every meeting of tne
before Congress by one Board member Board shall be open to the public. A
on behalf of himself and at least one meeting or a portion of a meeting may
other member, and the approval of in- be closed where (i) the Board properly
formational leaflets distributed by the determines that the subject matter of

Board.

It was the intent of the Board by so
defining “agency business” to segregate
business significant from the standpoint
of public interest from insignificant
business, so as not to obscure the im-
portant business of the agency by in-
cluding within the meetings subject to
the Sunshine Act the routine matters
dealt with by the Board which would be
of virtually no interest to the public at
large. In the comments received by the
Board concerning the proposed para-
graph (a)(2), the commenters ques-
tioned the Board’s authority to restrict
the coverage of the open meeting
requirement to only meetings concerning
significant business and included cita-
- tions to the legislative history of the Act
as supportive of their positions. In view
of the comments and upon reconsidera-

the meeting or portion thereof is such
as to make it likely that disclosure of
matters falling within one or more of
the exceptions set out in paragraph (3)
of this subsection would result, and (1D
the Board determines that the public in-
terest would not require that the meet-
ing or portion thereof be open to the
public.”

In a comment received concerning
section (¢) (3), the commenter expressed
the opinion that the Board exceeded-its
authority in providing that information
concerning a meeting may be withheld
where such information would come

* within one of the exceptions contained

in. that subsection. The authority of -an
agency to withhold information con-
cerning a meeting is expressly provided
for in section 3(¢) of the Government in
the Sunshine Act, and the proposed

tion of the desirability of including a Pparagraph (c)(3), in connection with
restrictive definition of the term “agency Paragraph (e} (2) of the Board’s regula-
business”, the Board has determined to" tions, merely makes provision for the
delete paragraph (a)(2) from its final Wwithholding of information as provided

regulations as adopted.

Paragraph (a)(3) of the proposed
regulations defined the term “public
announcement” as follows:

“Public announcement. For purposes of
this section the term *“public announce-
ment” shall mean the placement in the
office of the Secretary of the Board for
public inspection of a copy of the docu-
ment setting forth the subject matter

required by this section to be announced

to the public.”

In a comment regarding this subsec-
tion, the commenter suggested that the
Board might make the announcement
more readily available to the public. The

. Board agrees with the commenter on
this point, and has amended the renum-
bered paragraph (a)(2) to read as fol-
lows:

“Public announcement. For purposes of
this section, the term “public announce-
ment” shall mean the posting of the no-
tice of a scheduled meeting as required
by this seetion on a bulletin board avail-
able to the public on the first floor of

FEDERAL REGISTER, VOL. 42, NO. 54—MONDAY, IMARCH 21, 1977
Ed .

in the Act. The Board has, however,
made a slight amendment in the word-
ing of paragraph (c¢)(3) to conform it
to the amended paragraph (c) (1). The
amended portion of paragraph (e)(3)
provides as follows:

The Board may close & meeting or a por-
tion thereof and may withheld information

concerning the meeting or portion thereof,

including the explanation of closure, the
description of the subfect matter of the
meeting, and the list of individuals expected
to attend, which otherwise would be re-
guired to be made public under paragraph
{d) and (e) of this section, where it has
determined, as provided In paragraphs (1)
and (2) of this subsection, that the public
interest would not otherwise require that
the meeting or portion thereof be open or
that the information be made public, and
that the meeting, or portion thereof, or the
disclosure of the information is lkely to:

* %

In its proposed regulations, the Board
provided for adoption of the expedited
closing procedure authorized by section
3(d) (4) of the Government in the Sun-
shine Act. The proposed paragraph (d)

(6) of the Board's regulatiens provided
as follows:

“The requirements for closing a meet«
ing or portion of a meeting set forth in
paragraphs (d) (1) through (§) of this
seetion, as well ag the requirements im-
posed by paragraph (e) of this section,
shall not apply to o meeting or a portion
thereof which could be properly clozed
under paragraphs (¢)(3) dv) and (x)
of this section. The Board may close &
meeting or portion thereof which could
be closed under paragraphs (¢} (3) (iv)
and (ix) of this section by a majority
vote of the members at the heginning of
the meeting or portion of a meeting, A
copy of the vote showing the vote of each
member shall, within one day following
such vote, be made available in the office
of the Secretary of the Board for public
inspection and copying. Information, ex«
cept to the extent exempt from disclosure
under paragraph (¢) of this cection, ag to
the time, place, and subject matter of &
meeting or portion thereof which could
be properly closed under paragraphs (¢)
(3) (iv) and (ix) of this section, shall be
publicly announced at the earliest prac-
ticable time.”

A commenter expressed the opinjon
that the Board should reconsider its posi-
tion with respezt to adoption of the ex~
pedited closing procedure. In proposing
paragraph (d) (6) the Board determined
that under the definition of “agency busi-
ness” expressed in paragraph (a)(2) of
the proposed regulations, a majority of
the Board’s meetings pertained to mat-
ters which would permit sdoption of the
expedited closing procedure. However,
having deleted the definition of “agency
business” from its final regulations, the
Board is not certain at this time whether
a majority of its meetings will concern
matters whicn would permit adoption of
paragraph (d) (6). Accordingly that sub«
section has been deleted from the final
regulations.

The final comment received by the
Board pertained to paragraph (£ (1) of
the regulations, which requires that the
General Counsel of the Board certify the
closing of meetings. The commenter
stated that the language of paragraph
(f) (1) wasnot clear as to when the certi-
fication would be made. To clarify the
Board’s intent in this regard, paragraph
() (1) has been amended to expressly
provide that the certification be made
prior to the meeting or portion thereof
which is to be closed.

The Railroad Retirement Beard here«
by -adopted the proposed § 200.5 of Title
20 of the Code of Federal Regulations ag
published in the FepERAL REGISTER on
February 14, 19717, subject to the afore-
mentioned amendments which the Board
has determined to make in accordance
with the comments it rezeived on its pro-
posed regulations, and several editorinl
corrections.

A new § 200.5 i= added to Part 200 as
follows:

§ 2060.5 Openmeetings.

(a) Definitions— (1) Meeting., For pur«
poses of this section, the term “meeting”
shall mean the deliberations of at least



two of the three members of the Railroad
Retirement Board, which deliberations
determine or result in the joint conduct
or disposition of official agency business,
Deliberations of the Board members con-
cerning the closure of a meeting, the
withholding of any information with
respect to a meeting, the scheduling of &
meeting, or the amendment of the agenda
of a meeting shall not constitute a meet~
ing for purposes of this section.

(2) Public announcement. For purposes,
of this section the term “public an-
nouncement” shall mean the posting of
the notice of a scheduled meeting as re-
quired by this section on a bulletin board
available to the public on the first foor
of the Board’s headquarters building lo-
cated at 844 Rush Street, Chicago, 1li-
nois 60611.

(b) The members of the Board shall
not jointly conduct or dispose of agency
business except in accordance with the

- procedures and requirements established
by this section. Every portion of every
meeting of the Board at which agency
business is conducted or disposed of shall
be open to public observation, except as
%)rovided in paragrdph (¢) of this sec-

ion.

(c) (1) Except as provided in this sub-
section, every portion of every meeting of
the Board shall be open to the public. A
meeting or a portion of a meeting may be
closed where (1) the Board properly
determines that the subject matter of
the meeting or portion thereof is such as
to make it likely that disclosure of mat-
ters falling within one or more of the ex-
ceptions set out In paragraph (c) (3) of
this sectlon would result, and dl) the
Board determines that the public interest
would not require that the meeting or
portion thereof be open to the publie,

(2) The requirements of paragraphs
(d) and (e) of this section shall not
apply to information pertaining to a
meefing which would otherwise be re-
quired to be disclosed to the public under
this section where the Board properly
determines that the disclosure of the in-
formation is likely to disclose matters
within the exceptions listed in paragraph
{c) (3) of this section, and that the public
interest would not require that the mat-
ters, even though excepted, should be
disclosed.

(3) The Board may close 2 meeting or
a portion thereof and may withhold in-
formation concerning the meeting or por-
tion thereof, including the explanation
of closure, the description of the subject
matter of the meeting, and the list of
individuals expected to attend, which
otherwise would be required to be made
public under paragraph (d) and (e) of
this section, where it has determined, as
provided in paragraphs (c) (1) and (2)
of this section, that the public interest
would not otherwise require that the

~meeting or portion thereof be open or
that the information be made public, and

that the meeting, or portion thereof, or -

the disclosure of the information is likely
to:

" (D Disclose matters that are (A) spe-
cifically authorized under criteria estab=
Hshed by Executive Order to be kept
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secret In the iInterests of national defense
or forelgn policy and (B) in fact properly
classified pursuant to such Executive
Order;

() Relate solely to the internal per-
sonnel rules and practices of the Board;

(ii1) Disclose matters exempted from
disclosure under 45 U.S.C. 362(d) and
362(n) and 45 U.S.C. 231£(b) (3) or dis-
close matters specifically exempted {rom
disclosure by any other statute (other
than 5 U.S.C. 552), Provided, That such
other statute either requires that the
matters be withheld from the public in
such a manner as to afford no discretion
on the issue or establishes particular
criteria for withholding or refers to par-
ticular types of matters to be withheld;

(iv) Disclose trade secrets and com-
mercial or financial information obtained
from a person and privileged or confi-
dential;

(v) Involve accusing any person of o
crime, or formally censuring any person;

(vl) Disclose information of a personal
nature where disclosure would constitute
a clearly unwarranted invasion of per-
sonal privacy;

(vil) Disclose Investigatory records
compiled for law enforcement purposes,
or information which if written would be
contained in such records, but only to
the extent that the production of such
records or information would (A) inter-
fere with law enforcement proceedings,
(B) deprive a person of a right to a fair
trial or an impartial adjudication, (C)
constitute an unwarranted invaston of
personal privacy, (D) disclose the iden-
tity of a confidential source and, in the
case of a record compiled by a criminal
law enforcement, authority in the course
of a criminal investigation, or by an
agency conducting a lawful national
security intelligence investigation, confi-
dential Information furnished only by
the confidential source, (E) disclose in-
vestigative techniques and procedures, or
(F) endanger the life or physlcal safety
of law enforcement personnel;

(viii) Disclose information the prema-
ture disclosure of which would be lkely
to significantly frustrate implementation
of a proposed Board action, except that
this paragraph shall not apply in any in-
stance where the Board has already dis-
closed to the public the content or nature
of its proposed action, or where the
Board is required by law to make such
disclosure on its own initiative prior to
taking final ngency action on such pro-
posal; or

(ix) Specifically concern the arency’s
issuance of a subpoena, or the agency’s
participation in g civil action or proceed-
ing, an action in a forelgn court or in-
ternational tribunal, or an arbltration,
or the initiation, conduct, or disposition
by the agency of a particular case of
formal agency adjudication pursuant to
the authority granted in 45 U.S.C. 2318
and 45 U.S.C. 365.

(d) (1) Any action by the Board to
close & meeting or a portion thereof, or
to withhold any information pertaining
to such meeting or portion thereof, shall
be taken only upon the vote of at least
two members of the Board that the meet-
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ing or portion thereof be closed or infor-
mation withheld for one or more of the
reasons set forth in section (¢) (3) of this
section. A single vote may be taken with
respect to a serles of meetings, to close
the meetings or portions thereof or to
withhold information pertaining to such
meetings, where the meetings or portions
thereof involve the same subject matter
and are scheduled within 30 calendar
days after the date of the initial meeting
in the serles.

(2) The vote of each member of the
Board participating in the vote on clo-
sure of a meeting or portion thereof shall
be recorded. Vote by proxy shall not ke
allowed.

(3) A person whose interests might e
directly affected by a meeting or portion
thereof which otherwise would be open
may request that the meeting or portion
thereof which concerns such person’s in-
terests be closed under paragraphs (ec)
€3) (v), (v1), or (vii) of this section. The
request should be directed to The Secre-
tary, Railroad Retirement Board, 844
Rush Street, Chicago, Tlinols 60611, and
must be received no later than the begin-
ning of the meeting to which it applies.
Upon recelpt of such a request the Board
shall vote by recorded vote on the ques-
tlon as to whether the meeting or por-
tion thereof should be closed.

(4) Within one day following a vote
taken under paragraphs (d) (2) and (3)
of this section, a copy of such vote show-
ing the vote of each member shall be
available for public inspection and copy-
ing in the office of the Secretary of the
Board, located in the Board’s headquar-
ters office.

(5) If a meeting or portion thereof Is
closed in accordance with an action un-
der paragraphs (d) (2) or (3) of this sec-
tion, the Board shall, within one day fol~
Iowing the vote, except to the extent such
information is exempt from disclosure
under cection (c) of this section, make
available for inspection and copying in
the office of the Secretary of the Board a
written explanation of the Board’s ac-
tion and a lst of the persons expected to
attend and their affiliations.

(&) (1) Except as to those meetings
or portions of meetings scheduled as pro-
vided in paragraphs (d) (2) and (3) of
this section, the Board shall for each
meeting make public annomncement at
least one week prior thereio.of the
time, place and subject matter of the
meetinm, whether the meeting is fo be
open or closed to the public, and the
name and telephone number of an offi-
clal of the Railroad Retirement Board
designated by the Board to respond to
any requests from the public pertaining
to the meeting.

(2) The requirement contained in
paracraph (e) (1) of this section that the
Board give one week advance notice of
cach meeting shall not apply where the
Board determines by majority vote,
which vote shall b2 recorded, that agency
business requires that a meeting be
scheduled at an earlier date. If a2 meet-
ing i1s scheduled less than one week in
the future, as provided in this parazraph,
the Board shall make a public announce-
ment at the earliest practicable time of
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the time, place and subject matter of
the meeting and whether the meeting is
to be open or closed to the public.

(3) The Board may change the time
and place of a previously scheduled and
announced meeting, but such change
must be announced to the public at the
earliest practicable time. The Board may
. change the subject matter, or its deter-
mination to open or close a meeting or
portion thereof, of a- previously sched-
uled and announced meeting only if (1)
a majority of the Board determines by
recorded vote that agency business re-
quires the change and that no earlier
public announcement of the change was
possible, and (i) the Board makes a
public announcement of the change and
the vote of each member thereon at the
earliest practicable time.

(4) Immediately following each pub-
lic announcement required by this sub-
section, the Board shall submit for pub-
lication in the FEpERAL REGISTER notice of
the time, place, and subject matter of
the meeting, whether the meeting is to
be open or closed, any changes in such
items from a previous announcement,
and the name and telephone number of
the Rallroad Retirement Board official
designated by the Board to respond to
requests concerning the announced
meeting. ‘

(f) (1) Whenever the Board should
determine to close a meeting or a por-
tion of a meeting under any of the ex-
emptions contained in paragraph (c) (3)
of this section, the General Counsel of
the Railroad Retirement Board shall,
prior to the meeting, certify in writing
that in his or her opinion the meeting
or portion thereof may be closed to the
public and shall state the applicable ex~
emptions which permit closure. The
Board shall mdintain a copy of the Gen-
eral Counsel’s certification and a copy of
the statement of the presiding officer of
the meeting setting forth the time and
place of the meeting and a st of the
persons present, other than those present
merely as spectators.

(2) In the eveht that a meeting or any
portion of a meeting is closed to the
public, & complete transcript or record-
ing shall be made of the meeting or por-
tion thereof closed; Provided, however,
That if the meeting or portion thereof
is closed under paragraph (c¢) (3) (ix) of
this sectlon, a set of minutes may be
made of the closed meeting or portion
of a meeting in Heu of a completé tran-
script or recording thereof. If a set of
minutes is the method chosen to record
the proceedings of a meeting or portion
thereof closed under paragraph (e¢)(3)
(ix) of this section, such minutes shall
fully and clearly describe the matters
discussed. 'The minutes shall also fully
reflect any actions taken by the Board,
set forth a statement of the reasons for
such actions, summarize each of the
views expressed concerning such actions,
identify any documents considered in
connection with such agency actions, and
show the vote of the Board and each of
its members on such actions.

(3) The transcript, recording, or
minutes of each meeting or portion
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thereof closed to the public shall be avail-
able for public inspection or listening in
the office of the Secretary of the Board,
844 Rush Street, Chicago, Illinols 60611,
no later than two weeks following the
meeting. There shall be expunged or
erased from the transcript, recording, or
minutes of each meeting which is made
available to the public any items of dis-
cussion or testimony when it has been
determined that they contain informa-
tion which may be withheld under para-
graph (¢) of this section, and that the
public interest would not require dis-
closure. The determination as to what
items of discussion or testimony shall be
expunged or erased from the copies of
the transcript, recording, or minutes
available to the public shall be made by
the Secretary of the Board with the ap-
proval of the Board.

(4) Copies of transcripts, minutes, or
transcriptions of recordings maintained
by the Board as provided in paragraph
(e) (3) of this section shall be provided
to members of the public who request
such copies, at the actual cost of dupli-
cating or transcription. Requests for
copies of transcripts, minutes, or trans-
criptions of recordings should be in writ-
ing, addressed to the Secretary of the
Board, Railroad Retirement Board, 844
Rush Street, Chicago, Ilinois 60611, and
should. clearly indicate the date of the
meeting or meetings for which such
copies are requested. If the requester de-
sires a copy of only a portion or portions
of the transcript, minutes, or transcrip-
tion of a specified meeting, the request
should specify which portion or portions
are desired.

(5) The Board shall maintein the
complete transcript, recording, or min-
utes required to be made under para-
graph (e) (2) of this section for 2 period
of at least two years after the meeting,
or for at least one year after the con-
clusion of any agency proceeding with
respect to which the meeting or portion
of the meeting was held, whichever oc~
curs later.

(g) Nothing in this section shall ex-
pand or limit the rights of any person
under 5 U.S.C. 552, and 20 CFR 200.3,
except that the exemptions contained
in paragraph (c¢) of this section shall
govern in the case of any request under
5 U.S.C. 552 and 20 CFR 200.3 to copy,
inspect, or obtain copies of transcripts,
recordings, or minutes described in para-
graph () of this section. Nothing in
this section shall limit the rights of any
individual under 5 U.S.C. 552a and 20
CFR 200.4 to gain access to any record
which would be available to such indi-
vidual under those provisions,

(6 U.8.C. 552b.) ‘
Eftective date: March 12, 1})7'7.
By Authority of the Board.
Dated: March 9, 1977.

“R.F. BUTLER,
Secretary of the Board.

[FR Doc.77-8338 Filed 3-18-77;8:45 am]

Title 28—Judicial Administration

CHAPTER I—-DEPARTMENT OF JUSTICE
{Order No. 69977}

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Assigning Functions to the Associate
Attorney General

AGENCY: Department of Justice,
ACTION: Final Rule.

SUMMARY: This .order formally estab-
lishes the Office of the Assoclate Attorney
General in the Department of Justice.
The order assigns to the Assoclate At«
torney General certain functions, includ-
ing the preparation of recommendations
for judicial appointments and certain
personnel matters, previously assigned
to the Deputy Attorney General. Tho
function of providing general supervision
over varlous organizational units of the
Department will be shared by the Deputy
Attorney General and the Assoclate At-
torney General. Most criminal Law mat-
ters and investigative matters will con-
tinue to be under the general direction of
the Deputy Attorney General, Most clvil
matters and matters relating to the in-
ternal administration of the Department
will be under the general direction of the
Associate Attorney General,

EFFECTIVE DATE: March 10, 1977,

FOR FURTHER INFORMATION CON-
TACT:

John M. Harmon, Office of Lepal
Counsel, Department of Justice, Wash-
ington, D.C. 20530, (202--739-2041) .

By virtue of the authority vested in me
by 28 U.S.C. 509, 510 and 5 U.8.C. 301,
Chapter I of Title 28, Code of Federal
Regulations, is amended as follows:

§0.1 [Amended] *

1. Section 0.1 of Subpart. A of Part 0 i
amended by inserting “Ofilce of the As-
soclate Attormey General” and “Office
for Improvements in the Administration
of Justice” immediately after “Office of
Legislative Affairs” and by deleting “Of«
fice of Policy and Planning in the list of
Offices of the Department.

2. Subpart B of Part 0 is amended by
adding a new § 0.8, to read as follows:

§ 0.8 Associate Attorney General.

The Associate Attorney General, estab-
lished in the Ofilce of the Attorney Gen-
eral, shall advise and assist the Attorney
General in formulating and implement-
ing Department policles and programs,
shall provide overall supervision and di-
rection of certain organizational units of
the Department, as provided in this
Chapter, and shall:

(a) Prepare, for the consideration of
the Attorney General, recommendations
for Presidential appointments to judicial
positions and positions within the De-
partment, including United States At-
torneys and United States Marshals,

(b) Exercise the power and authority
vested in the Attorney General and in
the Law Enforcement Assistance Admin-
istration to take final action in matters
pertaining to:

REGISTER, VOL. 42, NO. 54—MONDAY, MARCH 21, 1977



(1) The employment, separation, and
general administration of personne] in
General Schedule grades GS-16 through
GS-18, or the equivalent, and of attor-
neys regardless of grade or pay in the
Department; and

(2) The appointment of Assistant U.S.
Attorneys and other attorneys to assist
U.S. Attorneys when the public interest
so requires, and fixing their salaries.

(c) Administer the Attorney General's
recruitment program for Honor Law
Graduates and judicial law clerks.

(d) Review any personnel action taken
by any officer of the Department.

(e) Coordinate Departmental lialson
with the White House staff and the
Executive-Office of the President.

(f) Perform such other duties as may
be especially assigned from time to time
by the Attorney General.

3. Paragraph (¢) of §0.15 of Subpart
C isrevoked and paragraph (b) is revised
to read as follows: ‘

-§ 0.15 Deputy Attorney General.

* * - * L d *

(b) The Deputy Attorney GeneraIshall
act as Attorney General and perform all
the duties of the Office of the Attorney
General in case of a vacancy In that
officeor in case of the absence or dis-
ability of the Attorney General and
_ shall:

(1) Assist the. Attorney General in
formulating and implementing Depart-
ment policies and programs and in pro-
viding overall supervision and direction
of certain organizational units of the
Department, as provided in this Chapter.

(2) Coordinate the Department's re-

° sponse to requests for production or dis-
closure of information under 5 U.S.C.
552(a). See Part 16CA) of this Chapter.

(3) Establish and direct the implemen-
tation of policy relating to the partiel-
pation of the United States in the Inter-
national Criminal Police Organization
(227U.S.C.263(a)).

(4) Coordinate and control the De-
partment’s reaction to civil disturbances.

(5) Perform such other duties and
functions as may be especially assigned
from time to time by the Attorney Gen-
eral. B

§8 0.20, 0.25 and 0.27 [Amended]

4, Sections 0.20(e), 0.25(m) and 0.27
(d) are amended by inserting *, the As-
sociate Attorney General,” immediately
after “the Attorney General.”

5. In the following sections, “Associate
Attorney General” is substituted for
“Deputy Attorney General” each place it
appears: §§ 0.30, 0.40, 0.41, 0.45, 0.50, 0.65,
0.70, 0.75, 0.76, 0.77, 0.105, 0.115, 0.116,
0.160 through 0.168, 0.190, 42.102, 42.412,
45.735-3(b), 45.735-5(a) (2), 45.735-9
(c), 45 735—12 45.735—22(g) and 45, '735—
24,

6. Section 0.85 of Subpart P of Pa.rt (o]
is revised to read as follows:

§ 0.85 General functions.

Subject to the general supervision of
the Attorney General and under the di-
rection of the Deputy Attorney General,
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the Director of the Federal Bureau of
Investigation shall:

L] [ ] . L »
§0.171 [Amended]

7. Section 0.171 of Subpart Y is amend-
ed by inseriing “or the Associate At-
torney General” immediately after “the
Deputy Attorney General.”

Dated: NMarch 10, 1977.

GRIFFRY B. BrLy,
Attorney General.
{FR Doc.77-8336 Filed 3-18-T7;8:45 am)

Title 40—Protection of Environment

CHAPTER —ENVIRONMENTAL
PROTECTION AGENCY

[FRL 633-6)

PART ~ 205—TRANSPORTATION EQUIP-
MENT NOISE EMISSION CONTROLS

Medium and Heavy Trucks: Extension of
Comment Period

On March 1, 1977, the Environmental
Protection Agency published an amend-
ment to the test method under 40 CFR
Part 205 which deletes 40 CFR § 205.54-
1(c) (1) (iv) and 205.54-1(c) Q) (Iv) (42
FR 11835), effective May 31, 1977. This
amendment was published in final form
without prior proposal because the Ad-
ministrator finds it impractical to carry
out a full formal rulemaking, which
would delay final amendment until be-
yond the date when testing would have
to begin to assure compliance with the
standards. Moreover, since the Adminis-
trator found that the deleted provisions
were unnecessary, the amendment has
1ittle substantive effect.

‘The administrator did ask the public
to comment on the amendment, how-
ever, and iIntended to allow 45 days for
submittal of comments. The notice of
March 1 incorrectly allowed only 14
days. Accordingly, the closing dafe for
comments iIs extended to April 20, 1977.

Dated: March 10, 1977.

EopwaArp ¥, TUERK,
Acting Assistant Administrator
for Air and Waste AMfanagement.

'[FR Doc.T7-7978 Filed 3-18-77;8:45 am]

[PP6F1829/R123; FRYL 700-8]
SUBCHAPTER E—PESTICIDE PROGRAMS

PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICALS IN OR ON RAYY AGRI-
CULTURAL COMMODITIES

Aldicarb

On Septembér 1, 1976, notice was
glven (41 FR 36834) that Union Carbide
Corp., 1730 Pennsylvaniz Ave., NW,
‘Washington DC 20006 had filed & pesti-
clide petition (PP6F1829) with the Envi-
ronmental Protection Agency (EPA).
This petition proposed that 40 CFR 180.-
269 be amended to establish a tolerance
for combined residues of the insecticide
and nematoclde aldicarb (2-methyl-2-

(methylthio) - proplonaldehyde O-
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(methylcarbamoyD oxime) and its cho-
lnesterase-inhibiting metabolites 2-
methyl - 2-(methylsulfiny]) propionalde-
hyde O-(methylearbamozl) oxime and 2~
methyl- 2-(methylsulfonyl) propionalde-
hyde O-(methylcarbamoyl)oxime in or
on the raw agricultural commodity
oranges at 0.3 part per million (ppm). (A
related document concerning the estab-
lishment of a food additive regulation
containing a tolerance limifation for
residues of aldicarb in dried citrus pulp
at 0.6 ppm appears elsewhere in today’s
Feperal RecISTER.) No commenfs or re-
quests for referrcl to an advisory com-
mittee were received in response to this
notice of filing.

‘The data submitted in the petition and
other relevant material bave been
evaluated, and the pesticide is considered
to be useful for the purpose for which
the tolerance is sought. The existing
meat and milk tolerances are adequate
to cover any residues resulting from the
proposed use as delneated in 40 CFR
180.6(a) (2), and there i3 no reasonable
expectation of residues In eggs and
poultry as delineated in 40 CFR 180.6
(a) (3). It has been defermined that this
tolerance will protect the public health.
In addition, the negligible residue des~
Ignator (“N”) has been removed from the
existing tolerances because long-term
feeding studies are now available. It is
concluded, therefore, that the tolerance
be established as set forth below.-

Any person adversely affected by this
regulation may, on or before April 20,
1677, file written objections with the-
Hearing Clerk, Environmental Protection
Agency, East Tower, Rm. 1019, 401 M St.
SW, Washington DC 20460. Such objec~
tions should be submitted in quin-
tuplicate and should specify both the
Dprovisions of the regulation deemed to be
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing. A hearing will be granted i the
objections are supported by grounds
legally sufficlent to justify the rellef
sought,

Effective on March 21, 1977, Part 180 is
amended as set forth below.

Dated: March 11, 1977.

Eovwnre I. JOENSON,
Deputy Assistant Administrator
Jor Pesticide Programs.
(Beo 408(d) (3) of the Federal
and Cosmetie Act (31 U.S.C, 34€a(d) (2)).)

40 CFR Part 180, Subpart C, § 180.269
is amended by revising the section in its
entirety to (1) delete the words “neg-
ligible residues,” (2) editorially restruc-
ture the section into an alphabetized
columnar lsting, (3) alphabetically in-
sert a tolerance of 0:3 ppm in or on the
raw agricultural commodity oranges, as
follows:

§180.269 Aldicarb; tolerances for resi-
duaes.

Tolerances are established for com-

bined residues of the insecticide and
nematoclde aldicarb (2-methyl-2-
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(methylthio) propionaldehyde O-(meth-
ylcarbamoyl) oxime) and its cholin-
esterase-inhibiting metabolites 2-meth-
¥y1- 2 -(methylsulfinyl) propriongaldehyde
O - (methylcarbamoyloxime and 2~
methyl - 2 - (methylsulfonyl) propional-
dehyde O-(methylcarbamoyl)-oxime in
or on the following raw agr;cultural com-

modities:
Parts
per
Commodity: million
Beets, sugar - 0,05
Beets, sugar, tops. 1
Cattle, fat. 0.01
Cattle, meat byproduct. ...._._ ~— 0,01
Cattle, meat - 0.01
Cottonseed 0.1
Goats, fat 0.01
Goats, meat byproducto._ ... 0.01
Goats, meat 0.01
Hogs, fat 0.01
Hogs, meat byproduct.meeccnacan 0.01
Hogs, meat 0.01
Horses, 1at. - 0.01
Horses, meat byproductoocceunn 0.01
Horses, meat. 0.01
Milk 0.002
Oranges 0.3
Peanuts 0.056
Peanuts, hulls. oo e 0.6
Potatoes 1
Sheep, fat 0.01
Sheep, meat byproduch...caeac.. 0.01
Sheep, meat 0.01
Sugarcane 0.02
Sugarcane, fodder. 0.1
Sugarcane, fOrage.c-eecc—crmenan 0.1
Sweet potatoes 0.02

[FR Doc.77-8261 Filed 3~18-77;8:46 am]
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proposedrules

This section of the FEDERAL REGISTER contains notices to the pabllc of the proposed issuance of rules and regulations. The purpose of
these notices is to give interested persons an opportunity to participate in the rule making prior to the adopticn of the final rules.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

[7 CFR Part 1804 ]
[FmHA Instruction 424.1]

PLANNING AND PERFORMING
DEVELOPMENT WORK ~

Proposed Assistance Eligibility Reciuirement

Notice is Hereby given that the Farm-
ers Home Adminisfration has under con-
sideration the amendment of-§ 1804.3(d)
(1) and the addition of- Appendix D to
Subpart A, Part 1804, Chapter XVIII,
Title 7, Code of Federal Regulations (36
FR 18062). The proposed change will
establish thermal performance standards
for new dwellings to be constructed with
Rural Housing (RH) loan funds and for
existing dwellings to be purchased with
RH funds. These standards would re-
place applicable portions of the Mini-
mum Property Standards (MPS) for use
by the Farmers Home Administration.

Interested persons are invited to sub-
mit written comments, suggestions or ob-
Jections regarding this proposed amend-
ment to the Office of the Chief, Direc-
tives ‘Management Branch, Farmers
Home Administration, U.S. Department
of Agriculture, Room 6316, South Build-
ing, Washington, D.C. 20250, on or be-
fore April 20, 1977. Al written submis-
sions made pursuant to this notice will
be made available for public inspection
at the Office of the Chief, Directives
Management Branch, during regular
business hours (8:15 a.m.—4:45 p.m.).

. 1. As proposed, § 1804.3(d) (1) reads as
follows: -

§1804.3 Planning development.

* * * * *®

(d) Consiruction. (1) All new buildings
to be constructed and all alterations and
repairs to buildings will be planned to
conform with good construction prac-
tices. All improvements to the property
will conform to applicable laws, ordi-
nances, codes, regulations which relate
to safety and the sanitation of buildings
and Appendix D of this subpart, which
supersedes the applicable MPS as related
to thermal performance standards.

* * * * <

2. As proposed, Appendix D to Subpart
A of Part 1804 reads as follows:

APPENDIX D——CONSTRUCTION STANDARDS

1. Purpose. This Appendix prescribes con-
struction standards to be used in all Rural
Housing (RH) loan programs. These require-
ments shall supersede those listed In the
Minimum Property Standards (MPS) No.
4900.1, “One and Two Family Dwellings,”
and 4910.1, “Multifamily Housing,"” as appli-
cable.

by

2. Policy. All loans for new construction
approved or conditionnl commitments Issued
after the date of Issuance of this Appendix
shall have.drawings and specifications pre-
pared to comply with paragraph 3 2 of this

with RH loan funds shall comply with para-
graph 3 b of this Appendix.

3. Minimum Requirements. a. All'
dwellings, single family or multifamily to
be constructed with RH loan funds shall

Appendix, All existing dwellings to be bought  comply with the following:
New Construction—mazimum U values for ceiling, woll and floor sections of various
construction
Winter degree-days? Celliegs Walls Flsers? Glaziez Shbedze Docrs?

2,500 0T 18SS. - ceccnncescnncencnen 63 Qa6 o L13 eeeiceraacen
2,501 10 4,500, L0083 .63 Nr .63 0.20 Sterm doorif over 23 pot glass.
450180 06,000...ceccercccicenacean L3 63 03 o3 . <13 StecmdaoT.
6,001 10 8,000.ccececcncenneanencne LK W65 085 .65 .13 Do.
8,001 ¢r more, AN ] 015 47 .19 Do. -

1 Winter degree-days may be oblainad from the ASHRAE Guid», the “NABB Insulation Manual f-r Homes
Apartments,” lo:al utilities, and Naticnal Chimatle Center, Federal Bldz., Ackawnlls, N.C. Manuals are available
from NAHB RF, Rockville, Md. 26370, cr NMWIA, 211 Eact Slet 81., New Yook, N. Y. 10022 Otherscurcescf degree-
day data may be used if availablo frem a resognized sutherity.

= Where the walls ¢f an unhbeated tasement er erawl cpaze are incalated In lea of 207 Insnlating, the total heat loss
through the walls shall net execed tho heat las caleulated for foots with required Inzulation.

3 13,4anch metal faced docrs with sigid inculation cere and magnetie weatherstripping may be substituted fora
conventional dosr and sterm door. All decrs ehall be weathortripped.

b. All existing dwellings to be purchased with RH loan funds shall be insulated

in accordance with the following: .
Existing construction—mazimum U values for celling, 1well and floor scctions of rarious
» construction
Winter degree-days$ Ccilings Walls? c233 Olazinz Slabedgat Prozss
2,500 or less. .2 0.3 |
2,501 10 4,500 .. un.o romenes ceneons [ o JFR, 07 -- Sterm dserifover2ipet glass.
4,501 to 6,000 083 05 .. Storm doer.
6,001 to 8,000 o < W05 Do.
8,001 or more. .0 015 Do.

! Winter degree-days may bo obtained fram tho ASHRAE Guids, the “NAHB Incnlation Manual for Homes
Apartments,” local ntilities, and National Climatie Center, Fedegal Bldz., Achoaviile, N.C. Mannals are availabla
from NAHB RF, Rockville, Md. $2550 or NMWIA, 211 Eazt 51et 8t., New Yosk, N.Y. 10022, Other sources ¢f
degree-day data may bo used I{availat!ie from a recoznized autherity.

2 Walls shall be Insulated as near to new canctruction rtandards 63 econamizally £2a7ibl2. Any exterfor wall framing
exposed during repair er rehabilitation werk chall havo vaper barmrier inctalled and be fally insnlated.

3 Where the walls ¢f an unheated basement or crawl cpaze are fnculated Inlien of ooz InTalation, tha total heat Toss
through tho walls shall not exceed the hieat leos caleulated for floars with reguired inculatfon.

¢ Slab-edgo insulation thould bo provided swherever practieal in areas of 2,200 or more winter degree-days. Rizid
insulation placed on the exterior f200 ef tho rlabchiall bo pretected by a durab’e and weather-recictant material.

3 Storm dogrs not required for double dogrs, cliding docrs er others where installation weald be economically in-
feasible. 13 {-inch metal-faced dosrs with rigid inmalation ecre and mangeti> weatherotrippiog may bo substituted for
a conventional dogr and storm doer, AH decrs chall ba sweathierctripped.

(7 U.S.C. 1989; 42 U.5.C. 1480; delegation of nuthority by the Sec. of Agrl., 7 CFR 223; dele-
gation of authority by the Asst, See. for Rural Development, 7 CFR 2.70)

Dated: March 16, 1977.
F. W. NaYLOR, Jr.,
Acting Administrator,
Farmers Home Administration.

{FR Doc.77-8323 Filed 3-18-77;8:45 am} -

FEDERAL ENERGY allocation period for imports not subject

to license fees under Section 3(a) (1)
ADMINISTRATION (-l of the Proclamation will com-
[10CFRPart213] mence on May 1, 1977. Section 8 of the

Proclamation provides that for this al-
location period, the maximum levels of
Imports subject to allocation and license,
to which license fees undcr section 3(a)
(1) (i)-(i1) shall not be applicable, shall
be reduced to fifty percent (505%) of the
levels established during the calendar
year 1873. In accordance with Proclama-

OIL IMPORT REGULATION

Allocations for the Period Beginning May 1,
1977; Proposed Rulemaking and Re-
quest for Public Comments

Under the Mandatory Oil Import Pro-
gram established pursuant to Procla-
mation No. 3279, as amended, the next
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tion No. 3279, as amended, the Federal
Energy Administration (FEA) hereby is-
sues proposed amendments to Part 213
of Chapter II, Title 10 of the Code of
TFFederal Regulations, to provide for the
commencement of the next allocation
period, and to reduce accordingly the
levels of fee-exempt allocations.

Virtually no substantive changes are
proposed with respect to regulations
governing the current allocation period
apart from those required to be made
by the Proclamation for the purpose of
reducing the levels of <fee-exempt
allocations. However, FEA is proposing
to amend § 213.5 to permit applications
for allocations based on new, expanded
or reactivated refinery or petrochemical
plant capacity to be filed at any time,
notwithstanding the filing dates gener-
ally applicable. Since these allocations
are not included in the maximum fee-
exempt levels provided in Section 2 of
the Proclamation, there is no need for
applications therefor to be submitted
concurrently with the general applica-
tions. It should be noted that reductions
in fee-exempt allocations are mandatory
under the Proclamation as currently in
effect, and these amendments should not
be construed as affecting FEA’s ongoing
consideration of possible recommenda-
tions to the President with respect to
changes to the Proclamation. (See 41
TR 30058, July 21, 1976).

Interested persons are invited to
submit written data, views, or arguments
with respect to these amendments to
Executive Communications, Room 3309,
Federal Energy Administration, Box KX,
the Federal Building, Washington, D.C.
20461, Comments should be identified
on the outside of the envelope and on the
documents submitted to the Federal
Energy Administration with the designa-
tion “Allocations for the Period Begin-
ning May 1, 1977.” Fifteen (15) copies
should be submitted. All comments
received by 4:30 p.m,, es.t., April 5, 1977,
will be considered by the Federal Energy
Administration in evaluating the amend-
ments.

Any information or data considered
by the person furnishing it to be con-
fidential must be so identified and sub-
mitted in writing, one copy only. The
FEA reserves the right to determine the
confidential status of the information or
data and to treat it according to its
determination.

Public hearings with respect to these
amendments, will be held at 9:30 a.m,,
e.s.t., on April 4, 1977, in Room 2105, 2000
M Street, NW., Washington, D.C. Any
person who has an interést in these
changes, or who is representative of a
group or class of persons which has such
an interest, may make a written request
for an opportunity to make oral
presentation. Such a request should bhe
directed to Exécutive Communications,
FEA, and must be received before 4:30
pa,, es.t., March 24, 1977. Such a re-
quest may be hand delivered to Room
3309, the Federal Building, 12th Street
and Pennsylvania Avenue, NW., Wash-
ington, D.C., between the hours of 8:00
a.m. and 4:30 p.m., Monday through Fri-
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day. The person making the request
should be prepared to describe the in-
terest concerned; if appropriate, to state
why he is a proper representative of a
group or class of persons which has such
an interest; and to give a concise sum-
mary of the proposed oral presentation
and a phone number where he may be
contacted through March 28, 1977. Each
person selected to be heard will be so
notified by the FEA before 4:30 p.m.,
e.s.t., March 28, 1977, and must submit
100 copies of his statements to the Office
©of Regulatory Programs, Room 2214,
2000 M Street, NW., Washington, D.C.
20461, before 4:30 p.m., es.t., April 1,
19717, »

The FEA reserves the right to select
the persons to be heard at these hear-
ings, to schedule theii respective pres-
entations, and to establish the pro-
cedures governing the conduct of the
hearings. The length of each presenta-
tion may be limited, based on the num-

. ber of persons requesting to be heard.

An FEA official will be designated to
preside at the hearings. These will not
be judicial or evidentiary-type hearings.
Questions may: be asked only by those
conducting the hearings; and there will
be no cross-examination of persons pre-
senting statements. Any decision made
by the FEA with respect to the subject
matter of the hearings will be based on
all information available to the FEA, At
the conclusion of all initial oral state-
ments, each person who has made an oral
statement will be given the opportunity,
if he so decires, to make a rebuttal state-
ment. The rebuttal statements will be
given in the order in which the initial
statements were made and will be sub-
jeet to time limitations. - ’

Any interested persons may submit
questions, to be asked of any person mak-
inzg a statement at the hearings to
Executive Communications, FEA, before
4:30 p.m., es.t.,, March 31, 1977. Any per-
son who makes an oral statement and
who wishes to ask a question at the hear-
ings may submit the question. in writing,
to the presiding officer. The FEA or the
presiding officer, if the question is sub-
mitted at the hearings, will determine
whether the question is relevant and
whether time limitations permit it to be
presented for answer.

Any further procedural rules needed
for the proper conduct of the hearings
will be announced by the presiding offi-
cer.

A transcript of the hearings will be
made and the entire record of the hear-
ings, including the transcript, will be re-
tained by the FEA and made available
for inspection in the FEA Freedom of
Information Office, Room 2107, Federal
Building, 12th Street and Pennsylvania
Avenue, NW., Monday through Friday.
Any person may purchase a copy of the
transcript from the reporter.

In accordance with section 7(c) (2) of
the Federal Energy Administration Act,
which requires that proposed regulations
having an effect on the environment be
submitted to the Administrator of the
Environmental Protection Agency for
his views, these regulations have been ap~
propriately reviewed. The Administrator

has advised' FEA that he has no come«
ment.

Finally, this proposal has been re-
viewed in accordance with Executive
Order 11821 and OMB Circular No. A-107
and has been determined not to require
evaluation of its inflationary impact as
provided therein,

(Federal Energy Administration Act of 1074,
Pub. L. 93-275; E.0. 11790, 30 FR 23185; Trado
Expansion Act of 1062, Pub. L. 87-794, as
amended; Proclamation No. 3279, 43
amendeq.)

In consideration of the foregoing, it
is proposed that Part 213 of Chapter II,
Title 10 of the Code of Federal Repula-
tions ke amended as set forth below,

. Issued in Washington, D.C., March 15,
971.
. Eric J. Py,
Acting General Counsel,
Federal Energy Administration.

1. Section 213.5 is amended to read as
follows:

§ 213.5 Applications for allocations and
licenses.

(a) Except as provided in paragraph
(b), applications for all allocations of
imports of crude ofl, unfinished oils,
and finished products not subject to
license fee, for the allocation period
May 1, 1977 through April 30, 1978, shall
be filed with the Director in such form
as he may prescribe, not later than
April 1, 1979.

(b) Applications pursuant to § 213.10
shall be filed as provided in paragraph
(¢) therein. Applicationis pursuant to
i45_213.28 and § 213.30 may be flled at any
ime.

§213.9 [Amended]

2. Section 213.9 is amended in parp-
graphs (a) and (b) by deleting the torms
“1975,” 1976,” and “1977" wherever they
appear and substituting therefor the
terms “1976,” “1977,” and “1978” respec-
tively, and by deleting the term ‘.65
wherever it appears and substituting
therefor the term “.50.”

§213.12 [Amcnded]

3. Section 213.12 is amended in para-
graphs (a) and (b) by deleting the torms
“1975,% “1976,” and “1977” wherever they
appear and substituting therefor the
terms “1976,” “1977” and “1978" respec~
tively.

§ 213.13 [Amended] -

4. Section 213.13 is amended by de-
leting the terms .*1975,” 1076,” and
“1977” wherever they appear and sube-
stituting therefor the terms *1976,"
“1977,” and “'1978” respectively.

5. Section 213.15 is amended in para«
graph (d) to read as follows:

§ 213.15 Allocations of residual fuel

oil—District 1.

* \ * * L] *

(d) Por the allocation perlioed May 1,
1977 through April 30, 1978, each eligible
applicant under this section shall recelve
an allocation not subject to license fee of
imports of residual fuel oil into Dis
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trict I to be used as fuel in District I
computed according to the following
formula:

- Applicant’s average barrelsT]
per day allocation made
pursuant to sec. 213.15 for
the allocation period
May 1, 1974, through
Apr. 30, 1975.

Average barrels per day al-

. locations made pursuant
to sec. 213.15 to 21l appli-
cants for the allocation
period May 1, 1974, to

. Apr. 30, 1975. A

3¢ 1,450,000

& ] 2z & <
§ 213.16 [Amended]

6. Section 213.16 is amended in para-
graph (a) by deleting the terms “1976"
and “1977” and substituting therefor the
terms “1977” and “1978” respectively,
and by deleting the term “13,000” and
substituting therefor the term “10,000.”
.. 7. Section 213.20 is amended in sub-
- paragraph (2) of paragraph (a) to read
as follows:

§213.20 Allocations of Crude Oil and
Unfinished 0Oils—Puerto Rico.

(a)$s¢

(2) For the allocation period May 1,
1977 through April 30, 1978, each eligible
“applicant under this paragraph shall re-
ceive an allocation not subject to license
fee to import crude and unfinished oils
.into Puerto Rico computed according to
the following formula:

[ Applicant’s allocation pursu- |
ant to sec. 213.20(a) not
subject to license fees of
imports of crude and un-
-finished oils into Puerto
Rico for the allocation

- period May 1, 1974, to
Apr. 30, 1975, expressed in
barrels per day.

Total allocations pursuant to
sec. 213.20(a) not subject to
- license fees of imports of
crude and unfinished oils
into Puerto Rico for the
allocation period May 1,
1974 to Apr. 30, 1975, ex-

| pressed in barrels per day._

N s © & [

8. Section 213.21 is amended in para-
graph (a) (2), and in paragraph (b) (2)
to read as follows:

§ 213.21 Allocation of finished prod-
ucts—Puerto Rico.

(a) = % =

(2) For the allocation period May 1,
1977 through April 30, 1978, each eligi-
ble applicant under this paragraph shall
receive an allecation not subject to li-
cense fee to import finished products,

X 113,611

-
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other than residual fuel oill to be used
as fuel in Puerto Rico, computed accord-
ing to the following formula:

[~ Applicant’s allocation pursu- |
ant to sce. 213.21(a) not
subject to license fees of
imports into Puerto Rico
of finished products (other
than residual fuel oil to
be used as fuel in Puerto
Rico) for the allocation
period May 1, 1974, to
Apr. 30, 1975, expressed
in barrels per day.

Total allocations pursuant
to see. 213.21(a) not sub-
ject to license fees of im-
ports into Puerto Rico of
finished products (other
than residual fuel oil to
be used as fuel in Puerto
Rico) for the allecation
period May 1, 1974, to
Apr. 30, 1975, expressed
in barrels per day. A

(b) L-J I <}

(2) For the allocation period May 1,
1977 through April 30, 1978 each cligible
applicant under this paragraph shall re-
ceive an allocation not subject to license
fee to import residual fuel oil to be used
as fuel in Puerto Rico, computed accord-
ing to the following formula:

—Applicant’s allocation pur-T]
suant to see, 213.21(b) not

subject to license fees of

imports into Puerto Rico

of residual fuel oil to be

used as fuel in Puerto Rico

for the allocation period

May 1, 1974, to Apr. 30,

1975, expressed in barrels

per day.

710 bbl/d

(825 bbl/d *

Total allocations pursuant
to see. 213.21(b) not sub-
ject to license fees of im-
ports into Puerto Rico of
residaal fuel oil to be used
as fuel in Puerto Rico for
the allocation period May
1, 1974, to Apr. 30, 1975,
gxpresscd in barrels per

L ay. o

& o o (3 -3

9. Section 213.32 is amended in para-
eraph (d) to read as follows:

§ 213.32 Allocation of low sulphur re-
sidual fuel oil—District V.
<] < -] -] -

(d) For the allocation pericd May 1,
1977 through April 30, 1978 each eligible
applicant under this section shall receive
an allocation not subject to lcense fee
to import low sulphur residual fuel oil
into District V to be used as fuel in Dis-
trict Vv computed according to the fol-
lowing formula:

15319
CApplicant’s average barrels per’]
" day allecation made pur-
suant to ~ee. 213.32 for the
allueation period May 1,
1974, through Apr. 30, 1975.
37,300

Average barrels per day allo-
cations made pursuont to
see. 213.32 to all applicants
for the allocation period
May 1, 1074, through Apr.

. 30, 3. -

o E-3 =% £ 4 E-4
10. Section 213.34 is amended in para-
graph (b) and (e) to read as follows:

§213.31 Allocations of No. 2 Fuel Oil—
District 1.
= o = B =

(b) For the allocation period May 1,
1977 through April 30, 1978, 25,000 bar-
rels per day of imports of No. 2 fuel oil,
which is manufactured in the Western
Hemisphere from crude oil produced in
the Western Hemisphere, will be avail-
able for allocations in District X to eligi-
ble persons having qualified terminal in-
puts of No. 2 fuel oil in this district.

=4 * 5 Ed o

(e) For the allocation period May 1,
1977 throuch April 30, 1978, each eligible
applcant under this section shall receive
an allocation of imports not subject to
Hcense fee into District I of No. 2 fuel oil
according to the following formula:

CApplicant’s average bar-]
rels per day allocation
of No. 2 fuel oil into
District I made pursu-
ant to Sec. 213.3¢ or a
grant from the Oil Im-~
port Appeals Board for
the allocation period
Jan. 1, 1973, through
Dee. 31, 1973.

Total of all allpeations ex-
pressed in barrels per
day of No. 2 fuel into
district I made pursu-
ant to See. 213.34 or a
grant from the Oil Im-
port Appeals Board for
the allocation peried
Jan. 1, 1973, through
Dee. 31, 1973. N

§213.37 [Amended]

< -] o

11. Section 213.37 is amended in para-
graph (a) by deleting the term “21,125”
and substituting therefor the term “16,-
250,” and in paragraphs (2) and (¢) by
deleting the terms “1976" and #1977
wherever they appear and substituting
therefor the terms “1977” and *“1978”
respectively.

[FR Dos.77-8230 Filed 3-16-17;10:44 am]

£25,000 bhl/d

-3 &
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[ 10 CFR Parts 303, 305, 307, 309 ]

ENERGY SUPPLY AND ENVIRONMENTAL
COORDINATION ACT OF 1974

Implementation of Regulations

The Federal Energy Administration
(“FEA”) hereby gives notice of a pro-
posal to amend Chapter II, Subchapter B
of Title 10 of the Code of Federal Regu-
lations by the amendment of Parts 303,
305, 307, and 309, and notice of the solici-
tation of comments from interested
persons.

1. INTRODUCTION

The amendments to the coal utiliza-
tion regulations proposed by FEA will,
if promulgated, implement the modifica-
tion of section 2 of the Energy Supply
and Environmental Coordination Act of
1974 (“ESECA”) (15 U.S.C. 7191 et seq.)
effected by section 101 of the Energy
Policy and Conservation Act (“EPCA™)
(Pub. L. 94-163) .

Prior to its amendment, ESECA au-
thorized FEA to issue orders (i) pro-
hibiting certain powerplants and major
fuel burning installations from burning
petroleum products or natural gas as
their primary energy source (“prohibi-
tion orders”), (ii) requiring powerplants
is the early planning process to be de-
signed and constructed to be capable of
using coal as their primary energy source
(“construction orders”), and (iii) allo-
cating coal to powerplants or major fuel
burning installations that had been is-
sued prohibition orders and to such other
persons as is consistent with the pur-
poses of the Act (“supply orders™). (Reg-
ulations implementing FEA’s prohibition
and construction order authority were
promulgated on May 5, 1975 (40 FR
20462, May 9, 1975); regulations imple-
menting the supply order authority were
promulgated on June 30, 1975 (40 FR
28420, July 3, 1975).) On June 30, 1975,
FEA issued prohibition orders to 74 pow-
erplants at 32 generating stations, which
are owned by 25 electric power utilities,
and issued construction orders to 74
powerplants at 42 generating stations,
which are owned by 40 electric power
utilities.

Under ESECA before its amendment
by EPCA. however, FEA’s authority to
issue orders or rules expired on June 30,
1975, and its authority to enforce, amend,
revea), modifv or rescind such rules or
orders was scheduled to expire on De-
cember 31, 1978. Section 101 of EPCA
amended FSECA by extending the dura-
tion of FEA's order and rule-issuing
authority to June 30, 1977, and by ex-
tending its authority to enforce, amend,
repeal, modify or reseind such rules and
orders until Decemmber 31, 1984. In ad-
dition, the substantive authority granted
to FEA by section 2 of ESECA was ex-
panded: (i) Prohibition orders now can
be issued to powerplants and to major
fuel burning installations that have been
issued construction orders, or to those
facilities that after June 22, 1974 ac-
quired or are designed with the capa-
bility and necessary plant equipment to
burn coal; previously“the orders on]
could be issued to powerplants or instai-
lations that possessed the capability and
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necessary plant equipment to burn coal
on June 22, 1974; and (ii) construction
orders now can be issued to major fuel
burning installations in the early plan-
ning process. .

Many of the amendments proposed by
FEA merely change dates in the regu-
lations to incorporate the extension of
FEA’s authority to June 30, 1977 or
December 31, 1984, as appropriate, or
provide for the inclusion of major fuel
burning installations in the sections per-

‘taining to construction orders. A con-

siderable number of the proposed
amendments result from editorial cor-
rections and a decision to include refer-
ences to appropriate sections of the
United States Code along with citations
to Acts of Congress. In addition to these
proposed changes, a number of proposed
deletions from the regulations result
from lapse of the Environmental Protec-
tion Agency’s (“EPA”) temporary sus-
pension authority under section 119(b)
of the Clean Air Act (42 U.S.C. 1857c-
10(h)).

Section 119(b), which was added to the
Clean Air Act by section 3 of ESECA,
authorized the Administrator of EPA
to temporarily suspend until June 30,
1975 the applicability of any stationary
source fuel or emission limitation to
sources, inter alia, that had been issued
prohibition orders, if the source could
comply with certain interim require-
ments. This anthority necessitated pro-
visions in FEA’s regulations to distin-
guish between the FEA and EPA pro-
cedures applicable to prohibition orders
effective before June 30, 1975 and to
those effective after that date. The pro-
posed deletion of the language in the reg-
ulations concerning prohibition orders
effective before June 30, 1975, which po-
tentially were eligible for a temporary
suspension, would result in a substantial
revision of some sections of the reg-
ulations.

In the following discussion, the pro-
posed substantive amendments to each
Part of FEA’s coal atilization regulations
will be separately addressed. (The pro-
posed amendments to Part 309—Coal
Allocation are either changes in dates
to incorporate EPCA’s grant of addi-
tional authority or technieal corrections,
and will not be separately discussed.)

II. PART 303—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

A. SUBPART A—GENERAL PROVISIONS

Definitions (§ 303.2). As a result of
ESECA’s amendment by EPCA, the defi-
nition of “preliminary feasibility study”
must be added and several existing defi-
nitions must be modified. Statutory cita-
tions will be added in several definitions
and in some instances definitions will be
modified to reflect technical or editorial
corrections. The definition of ‘‘ultimate
coal consumer” which is currently found
only in Part 309, will be added to Part
303, the definition of “temporary sus-
pension” will be deleted as a result of the
lapse of EPA’s authority mentioned
above, a definition for “dispatching sys-
tem”, a component of FEA’s reliability
finding for powerplants, will be added,

and, as a result of FEA's modification
of “primary energy source,” a definition
for “process fuel use” will be added. (The
discussion of the proposed changes to
the definitions in Part 303 is applicable
to the definitions of the same terms in
the other Parts.)

“Early planning process:” Beeause
FEA noy is authorized to lssue construc-
tion orders to major fuel burning instal-
lations in the early planning process,
the existing definition must be expanded
to describe the beginning and end events
in the early planning process for such
installations. The FEA proposes that the
commencement of the early planning
process for major fuel burning instal«
lations be when the first decision g
made .to proceed with the design and
construction of the faciiity. The pro-
posed termination point of the early
planning process is that time when the
major fuel burning installation would
suffer a significant financial or opera-
tional detriment if the facility were then
required to comply with o construction
order. FEA believes this termination
point will typically be reached when the
major fuel. burning installation come
pletes construction of the planned com-
bustor’s foundation, thereby indicating
that a significant amount of time and
money already have been expended in
designing and constructing the facility.
However, in those peculiar situations
when completion of construction of the
foundation or completion of modifica-
tions to existing foundations does not
indicate the commitment of significant
amounts of time or money, the early
planning process will not terminate at
the foundation construction stage, Also
the definition of one of the componcnt
parts of the expanded early planning
process definition, the preliminary fea-
sibility study, must be added to Parts
303 and 307. The rationale for these pro«
posed actions are diseussed in section IV,

“Primary energy source:” The FEA
has determined that the definition of
primary energy source should be amend-
ed to provide an additional exception for
process fuel use. This exception is in-
tended to extend only to that process
fuel use for which there is no other tech-
nically usable fuel or fuel substitute,

Subpoenas; Witness Fees (§303.8(1)).
It is proposed that paragraph (h) (3) be
added to allow for the grant of a stay by
FEA while an application to quash or
modify a subpoena issued by FEA is be=-
ing reviewed pursuant to paragraphs
(h) (1) and (h) (2) of § 303.8.

In addition to the proposed changes
described above, § 303.9 would be revised
to clarify that all recipients of prohibi«
tion orders or construction orders are
under a continuing ohligation to provide
the FEA with relevant, new informatfon,
and that the general confidentiality pro-
visions of § 303.9(f) do not apply where
FEA forms contain their own instriuc-
tions as to requests for confidential
treatment of information provided on
those forms. Section 303.12 would be re<
vised to describe FEA’s current facsimile
transmission facilities and to add now
FAX and TWX numbers, and §303.13
would be amended to identify the docu-
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ments publicly available in the Excep-
tions and Appeals Docket Room and
those publicly available in the Freedom
of Information Reading Room to reflect
the present distribution of such docu-
ments.

B. SUBPART B—PROHIBITION ORDERS

General. The authorization in EPCA
for issuance of prohibition orders to
powerplants and major fuel burning in-
stallations that acquired or were designed
with coal burning capability and neces-
sary plant equipment after June 22, 1974
and to those that received construction
orders reguires changes to the descrip-
tion of the information to be supplied
by applicants for prohibition orders.
Therefore, the propcsed amendments
would meoedify § 303.35ta) to permit ap-
plications from powerplants and major
fuel burning installations that either ac-
quired or designed their coal-burning
plant equipment and facilities after
June 22, 1974 or were issued construc-
tion orders.

Decision and order (§ 303.37). Para-
graph (e) of this section will be revised
to make clear that compliance sched-
ules are not part of the prohibition order
or notice of effectiveness but rather are
distinct implementing components of

FEA’s enforcement authority wunder,
ESECA and the FEA Act which may be -

enclosed with the prohibition order or
notice of effectiveness.

C. SUBPART C—CONSTRUCTION ORDERS

Other than a number of proposed
amendments that would enable major
fuel burning installations to apply for a
construction order, the significant
changes proposed to Subpart C are in
§303.45 and §303.47.

Contents (§ 303.45). In most respects
the proposed contents of an application
for a construction order by a major fuel
burning installation will be identical to
the presently required contents of a sim-
ilar application by a powerplant. Para-
graph (a)(7) will continue to be re-

- quired on such applications even though
as explained in Part 307 the FEA pro-
poses to no longer consider loss of reve-
nue as a separate component of FEA's
analysis preceding issuance of a con-
struction order. The information pro-
vided in item (a) (7) will be incorporated
with the information in item (a) (6}
when the FEA considers the capability o.
the combustor’s owner to recover all
extra costs associated with receipt’ of
the construction order, capitalized over
the expected life of the combustor.

Decision and order (§ 303.47). For the
same reasons mentioned in the discus-
sion of compliance schedules enclosed
with prohibition orders or related notices
of effectiveness, paragraph (c¢) is revised
to make clear that any reporting sched-
ule imposed on the recipient of a con-
struction order is an implementing com-
ponent of FEA’s enforcement authority
under ESECA and the FEA Act and not
a part of the construction order or the
notice of effectiveness. Notice of such re-
porting schedule, however, may be en-
closed with the construetion order or no-
tice of effectiveness.
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D. SUBPART I—STAY

Section 303.120¢b) and § 303.122i¢)
will be revised to provide the procedures
for the application and granting of a
stay incident to an application to modify
or quash a subpoena issued by FEA pur-
suant to § 303.8.

E. SuspArRTS JEK—NMODIFICATION OR
RESCISSION OF ORDERS AND
INTERPRETATIONS.

Sections 303.136 and 303.145 each
would be amended to add a paragraph
(¢). The purpose of each paragraph (c)
is to make it clear that FEA does not
have to determine that there are signifi-
cantly changed circumstances before it
can commence a proceeding for modifi-
cation or rescission on its initiative.

1. ParT 305—CoaL UTiLizaTION

FEA’s new authority to Issue prohibi-
tion orders to powerplants and major
fuel burning installations that after
June 22, 1974 acquired or were designed
with the capability and necessary plant
equipment to burn coal and to those
that have been issued a construction
order, requires a change to the language
of the first finding FEA must make
before it issues a prohibition order. The
first finding for a powerplant or major
fuel burning installation that has been
issued a construction order would be
only the fact of the issuance of a con-
struction order. These changes would
be accomplished by the proposzed amend-
ment of § 305.3¢(h) (1).

Section 305.9 will be reviced to main-
tain consistency between Parts 305 and
307 regarding the timing of the pub-
lication of the ESECA programmatic
environmental impact statement and
revisions thereof. It is proposed that for
both prohibition orders and construc-
tion orders, notices of intention to issue
orders (and any associated notices of
public hearings) will speceifically request
comments regarding the environmental
impact of FEA's proposed action. These
comments and the comments rcceived
following the publication of the revized
programmatic environmental jimpact
statement will be reviewed along with
the impact statement itself as part of
the FEA's consideration of environmen-
tal impacts prior to issuance of the
orders. Paragraph (¢) of this section will
continue to require the analysis by the
FEA prior to the issuance of a notice of
effectiveness of the site-specific impacts
of individual orders.

IV. PART 307—NEW POWERPLANTS AND
NEW MAJOR FUEL BURNING INSTALLATIONS

A substantial revision of Part 307 is
being proposed because of the authority
in EPCA that enables FEA to issue con-
struction orders to major fuel burning
mstallations in the early planning proc-
ess. Many of the propeosed changes,
however, consist only of adding the
words “or major fuel burning installa-
tions” to provisions that previously only
applied to powerplants, and these
changes are not separately discussed.

Definitions (5 307.2). As previously
indicated, the current definition of early

FEDERAL REGISTER, VOL. 42, NO. 54—MMONDAY, MARCH

15321

planning process would be revised to
dezcribe the early planning process stage
as it applies to major fuel burning
installations.

Comments regarding the definition of
early planning precess for major fuel
burning installations and the definition
of the preliminary {feasibility study
which is the beginning event in the
early planning process specifically are
requested with respect to (1) the appro-
priateness of the proposed beginning and
end events, taking into account that the
defimtion of early planning pracess
must be broadly applicable to the wide
varicty of combustors of fuel that poten-
tially are candidates for construction
orders; (ii ) ambiguities, if any, inherent
in the events that have been selected to
define the early planning process that
could cause difficulties for the FEA in
determining whether installations are
in, about to enter, or about to leave the
early planning process, (i), with re-
srect to the beginning event, whether
a feasibility or similar study routinely
is undertaken in advance of the acquisi-
tion and installation of a combustor;
and fiv), with respect to the end event,
what eriteria should be used by FEA in
determining whether a construction
order can be issued without imposing a
special finanical or operational hardship
on the installation’s owner. Suggestions
for other events-or other ways of de-
scribing the early planning proeess also
are solicited.

Findings aend “other factors” con-
sidered prior to issuance of a construc-
tion order (§ 367.3). One of the negative
findings FEA must make before it issues
a construction order (no impairment of
relizbility of cervicey would he modified
to mdicate that the finding only applies
to powerplants. As was explained in
diccussing proposed revisions in Part 303,
FEA 15 proposing some moedification in
the language of the factors the FEA will
consider separately as a result of the
cxpertence gained from administering
the coal utilization program. Specifieally,
the FEA will consider any loss of revenue
due to delay in commencement of
operations of the powerplant or major
fuel burning installation in its analysis
of the order recipient’s capability to
recover any capitalized increased costs
due to icsuance of the order and not as
a separate factor.

Reporting requirement (§ 307.6). FEA
is proposing a revision of this section to
consolidate the Identification Report
requirement provisions for powerplants
in the early plapning process and to
include a continuing reporting require-
ment for major fuel burning installa-
tions planning the construction of new
combuztors. -

Major fuel burning installations in the
reporting interval and which met the
desigm firing rate reguirements at the
time clearance procedures for the Identi-
fication Report with the General
Accounting Office were - completed
(December 27, 1976) are required to file
an Identification Report with FEA.
Thereafter, any major fuel burning
installation that enters the reporting

21, 1977 A
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interval and meets the design firing rate
requirements would have to file the Re-
port by the fifteenth day of the month
subsequent to the month during which
the installation entered the reporting
interval.

Major fuel burning installations in the
reporting interval on or after December
2%, 1976 but which do not then meet the
design firing rate requirements are re-
quired to report if and when they sub-
sequently meet the design firing rate
requirements (because another major
fuel burning installation at the same
location entered the reporting interval).

The FEA interprets the end point of
the reporting interval, completion of the
combustor foundation, as including both
completion of new foundations and com-
pletion of modifications to existing
foundations.

V. COMMENT PROCEDURES

Interested persons are invited to par-
ticipate in this proceeding by submitting
written data, views or arguments with
respect to the proposed amendments to
the coal utilization regulations set forth
in this notice to Executive Communica-
tions, Room 3309, Federal Energy Ad-
ministration, Box LI, Washington, D.C.
20461- These comments may be hand
delivered to Room 3309, Federal Build-
ing, 12th and Pennsylvania Avenue NW.,
Washington, D.C., between the hours of
8 a.m, and 4:30 p.m., Monday through
Friday. ‘

Comments should be identified on the
outside envelope and on the face of the
documents submitted to FEA Executive
Communications with the designation
“Amendments to ESECA Regulations”;
fifteen copies should be submitted. All
comments should be received by April 20,
1977 before 4:30 p.m., e.s.t., to assure full
consideration by FEA before final action
is taken on the proposed amendments.

A public hearing on this proposed rule-
making will be held beginning at 9:30

a.m. on April 13, 1977, in Room 30004,

Federal Building, 12th and Pennsylvania
Avenue NW., Washington, D.C., to re-
ceive oral presentation of data, views and
arguments from interested persons. Any
person who has an interest in the subject
of the hearing, or who is a representa-
tive of a group or class of persons which
has an interest in the subject of the
hearing, may make a written request for
an opportunity to make oral presenta-
tion, That request should be directed to
Executive Communications, FEA, Room
3309, Box LI, Washington, D.C. 20461,
and must be received before 4:30 p.m.,
e.s.t, April 1, 1977. The request may be
hand-delivered to Room 3309, Federal
Building, 12th and Pennsylvania Ave-
nue NW., Washington, D.C., between the
hours of 8 a.m., and 4:30 p.m., Monday

through Frxday.

The person making the request for oral
presentation should describe the interest
concerned; if appropriate, state why he
or she is a proper representative of a
group or class of persons which has such
an interest; and give a concise summary
of the proposed oral presentation and a
phone number where he or she may be
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contacted through April 8, 1977. Speakers
will be contacted by an FEA representa-
tive before 5:30 p.m., April 4, 1977, to
confirm receipt of the written request.
One hundred copies of their proposed
presentation should be sent by the speak-
ers to Executive Communications, FEA,
Room 3309, Federal Building, Washing-
ton, D.C. 20461, before 4:30 p.m., April 8,
19717.
The FEA reserves the right to limit the
number of representatives of a particular
group or class of persons to be heard at

.the hearing, to schedule their respec-

tive presentations and to establish the
procedures governing the conduct of the
meeting. The length of time allocated to
each presentation may be limited, based
on the number of persons requesting to
be heard.

An FEA official will be designated to
preside at the hearing. It will not be a
judicial or evidentiary hearing. Questions
may be asked only by those conducting
the hearing, and there will be no cross-
examination of persons presenting state-
ments. Any further procedural rules
needed for the proper conduct of the
hearing will be announced by the presid-
ing officer.

A transcript of the hearing will be

‘made and the entire record of the hear-

ing, including the transcripi, will be re-
tained by the FEA and snade available
for inspection at the Freedom of Infor-
mation Reading Room, Room 2107, Fed-
eral Building, 12th and Pennsylvania
Avenue NW., Washington. D.C., between
the hours of 8 am. and 4:30 pm., Mon-
day through Friday. Anyone may pur-
chase a copy of the transcript from the
reporter.

Any information or data considered by
the person furnishing it to be confiden-
tial ‘must be so identified and submitted
in writing, one copy only. The FEA re-
serves the right to determine the confi-
dential status of the information or dala
and to treat it according to its deter-
mmatlon

The Federal Energy Admmlstratlon
has determined that this document con-
tains a major proposal requiring prepa-
ration of an Economic Impact Statement
under Executive Orders 11821 and 11949
and OMB Circular A~107 and certifies
that an Economic Impact Statement has
been prepared.

Pursuant to section T7(c) of the Fed-

,eral Energy Administration Act of 1974,

a copy of these proposed amendmenis
has been submitted to the Environ-
mental Protection Agency for its com-
ments concerning the impact of this
proposal on the quality of the environ-
ment. EPA’s comments are:

We recommend that the words “* * * sec-
tion 119 of that Act »* = ¢ which appears
under the headings “303.37(b) (1) Decision
and Order” and “305.7 Effective Date of
Prohibition Orders” be changed to *“all ap-
plicable air pollution requirements.” Also, in
the definition of “primary energy source” in
sections 307.2 and .309.2, we believe EPA
should be allowed the flexibility to make nec-
essary fuel use determinations under any
circumstances, particularly where health re-
lated considerations are concerned.

Finally, we recommend that the “Consid«
eration of enviroamental impaets” In see-

‘tlons 3059 and 307.7 provide for the thor«

ough referencing by FEA of all pertinent
environmental impact data or analyses avails
able, but not containad, in a specifio envi«
ronmental impact statement. Thiy should
continue to provide FEA, and the gonctal
public, manageable yet adequately referenced
and detailed environmental irapact analyses,

Is{sued in Washington, D.C., March 16,

1971. .
Erxe J. Fyay,

Acting General Coungel.

PART 303—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

10 CFR Part 303 is amended as fol-
lows:

1. The Table of Contents for Subpart
A of Part 303 is amended by deleting the
words “303.13 Public docket room.” and
by inserting the words “C03:13 Excep-
tions and Appeals Docket Room/Free-
dom of Information Reading Room.” in
lieu thereof.

2. The citation of authority following
the Table of Contents to Part 303 1y re-
vised to read as follows:

AurHxonrity: Energy Supply and Environs
mental Coordination Act of 1074 (Pub. L.
93-319) (15 U.S.C. 791 et seq.), as amendod
by Pub. L. 94-163; Fedoral Energy Adminlge
tration Act of 1974 (Pub. L. 93-276) (16
U.S.C. 761 et seq.), as amended by Pub. L.
94-385; E.O. 11790 (39 FR 23185).

3. Section 303.2 is amendad by deleting
the definition of “Temporary suspen-
sion”, by inserting the definitions of
“Dispatching system”, “Preliminary fen-
sibility study”, “Process fuel use”, and
“Ultimate coal consumer”, and by re-
vising the definitions set forth below to
read as follows:

§303.2 Definitions.
2 -3 £} % -]

“Air pollution requirement” meany
any emission limitation, schedule or
timetable for compliance, or other re-
quirement, which is prescribed under
any Federal, State, or local law or regu-
lation, including the Clean Alr Act (ex-
cent for any requirement preseribed un-
der subsections (¢) or (d) of section 119,
section 110(¢a) (2) (F) (v), or section 303
of such Act (42 U.8.C. 18 57c-10, 1867c-
5@)(2) (M (v) and 1857h-1, respec-
tively)), and which limits stationary
source emissions resulting from come
bustion of fuels (including a prohibition
on, or specification of, the use of any
fuel of any type, grade, or pollution char«
acteristic) .

£ % L * *

“Combustion gas turbine” means an
electric power generating unit that is a
combination of & rotary engine driven by
a gas under pressure that is created by
the combustion of a fuel, usually natural
gas or a petroleum product, with an elec-
tric power generator driven by such en«
gine.

“Compliance date extension’” means an
extension issued by the Administrator of
EPA in accordance with section 119(¢)
of the Clean Alr Act (42 U.S.C. 1857¢=
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10(e)) as a result of which a powerplant
or major fuel burning installation shall

> not,-until January 1, 1979, be prohibited,
by reason of the application of any air
pollution requirement, from burning coal
which is available to such source, ex-
cept as otherwise provided in section 119
(@) (3) of_that Act-(42 U.S.C. 1857c-10
@) 3)). -

= 4 E3 ¥ x

“Construction *order” means a direc-
tive issued by FEA pursuant to section
2(c) of ESECA (15 U.S.C. 792(c)) that
requires a powerplant or major fuel
burning installation in the early plan-

- ning process (other than a combustion

- gas turbine or combined cycle unit) to
be designed and constructed to be capa-
ble of using coal as its primary energy
source. :

“Dispatching system” means (1) an
integral group of powerplants within a
geographical power pool for which there
is centralized -control of power genera-
tion, scheduling, and transmission; or
(2) where there is no such integral
power systern, that powerplant or group
of powerplants-determined by FEA, in
consultation with the Federal Power
Commission, to constitute a power gen-
eration system sufficient in scope that
FEA may make a reliability finding with-
in the meaning of ESECA. .

* * * * x

“Early planning process” (1) in the
case of powerplants, commences 10 years
prior to the planned commencement of
the sale or exchange of electric power
by a powerplant and terminates with
commencement of the driving' of the
foundation piling, or the equivalent
foundation structural event, in accord-
ance with final drawings for the main
boiler of the powerplant which were ap-
proved prior to commencement of such
structural event; and (2) in the case of
major fuel burning installations, com-
‘mences with completion of the prelimi-

nary- feasibility study and terminates

when the FEA determines the major fuel
burning installation can no longer be
ordered to be designed and constructed

-._S0 as to be capable, of burning coal as its

primary energy source without suffering
significant financial or operational detri-
ment due to the impairment of prior
commitments. Typically, such a termina-
tion point.will coincide with the comple-
tion of the major fuel burning installa-
tion’s foundation, or the equivalent
foundation structural event, in accord-
ance with final drawings for the major
fuel burning installation which were ap-
proved prior to the commencement of
such structural-event.

* = * * ]

“ESECA” means the Energy Supply
and Environmental Coordination Act of
1974 (Pub. L. 93-319) (15 U.S.C. 791 et

--seq.), as amended by Pub. L. 94-163.

* - * * *

“FEA” means the Federal Energy Ad-
ministration, including the Federal
Energy Administrator, as defined in sec-
tion 14(a) of ESECA (15 U.S.C. 798(a)),

- or his delegate, .
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- “FEAA” means the Federal Energy
Administration Act of 1974 (Pub. L. 93-
275) (15 U.S.C. 761 et seq.), as amended
by Pub. L. 94~385.

- . * * -

“Notice of effectiveness"” means elther
a written statement issued by FEA to an
existing powerplant or major fuel burn-
ing installation, subsequent to a certifi-
cation or notification by EPA pursuant
to section 119¢(d) (1) (B) of the Clean Awr
Act (42 U.S.C. 1857c-10t(d) (1) (B)), ad-
vising such powerplant or installation of
the date that a prohibition order appli-
cable to it and the prohibitions contained

‘therein become effective; or a written

statement issued by FEA to a powerplant
or major fuel burning jnstallation advis-
ing such powerplant or installation of the
date that a construction order applicable
to it becomes effective.

= . ° . -

“Preliminary feasibility study™ means
that analysis, formal or otherwise, which
concluded that new, additional, or re-
placement capacity appears to be re-.
dquired and which precedes the man-
agerial decision to initiate the design of
a miajor fuel buming installation.

“Primary energy source” means, with
respect to.a powerplant or major fuel
burning installation that utilizes a {ossil-
fuel, the fuel that is or will be used for
all purposes except for the minimum
amounts required for stariup, testing,
flame stabilization and control, and
process fuel use, and except, with regard
to powerplants or major fuel burning
installations issued prohibition orders
that also are issued compliance date ex-
tensions by EPA in accordance with sec-
tion 119 of the Clean Air Act (42 U.S.C.
1857¢~10), for such minimum amounts
of fuel required to enable such power-
plant or major fuel burning installation
to comply with applicable primary
standard conditions prescribed by EPA
in accordance with 40 CFR 55.04, Pro-
vided, Such minimum amounts of fuel,
may be used only when such primary
standard conditions include the utiliza-
tion of intermittent control systems and
only during such temporary periods as
use of such minimum amounts is abso-
lutely necessary to meet the terms of the
primary standard conditions relating to
use of intermittent control systems.

- L] L} o -

*Process fuel use” means that fuel use
for which alternate fuels are not techni-
cally feasible such as in applications re-
quiring precise temperature control and
precise flame characteristics.

“Prohibition order” means a directive
issued by FEA pursuant to sections 2 (a)
and (b) of ESECA (15 U.S.C. 792 (1)

and (b)) that prohibits a powerplant or

major fuel burning installation from
burning natural gas or petroleum prod-
ucts as its primary energy source.

& s o 2 L]

“Sationary source fuel or emission
limitations” means any emission limita-
tion, schedule or timetable or compli-
ance, or other requirement, which is pre-
seribed under the Clean Alr Act (other
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than sections 119, 111rb), 112, or 303 €42
US.C. 1857c-10, 1857c-6(h», 1857¢-T,
and 1857h-1. respectively) or contained
in an applicable implementation plan
(other than a requirement impozed un-
der authority descrited in section 110
@23 v of such Act (42 US.C.
1857c-5 ta) (2) (F) (V), and which lmifs,
or is dezigned to limit, stationary source
emissions resulting from combustion of
{uels, incliding a prohibition on, or spe-
cification of, the use of any fuel of any
tyre, grade, or pollution characteristic.

£+ » - b4 £

“Supply order” means a directive is-
sued by FEA pursuant to a rule promul-
gated pursuant to section 2(d) of ESECA
t15 U.S.C. 792(d) ) requiring that an au-
thorized purchaser (including 2 power-
plant, major fiel burning installation, an
ultimate coal consumer, a supplier or
other person) be provided ceozl by a
designated supplier for other person)
in accordance rith stated terms and

- conditions.

“Ultimate coal consumer” means any
person who abtains coal for its ovn use

and not for resale.
E] -3 " & E ]
§303.4 [Amended]
4. In §3034, paragraph (b)(1) is

amended by deleting the words “a modi-
fication of a prohibition order that is ap-
plicable for a period ending prior to or
on June 30, 1975 to make it applicable
after June 30, 1975, or for”, and para-
graphh (b)Y (3) is cmended by delet-
ing “§307.107¢2)(3)” and inserting
“§303.107t2) (33" in lien thereof.

5. In §303.8, the second sentence of
paragraph (¢) is amended by deleting
the word “not”, and paragraph (h)(3)
is added to read as follows:

§ 303.8 Subpoenas; wilness fees.
» - £ ] o £ k]

th)¢(3) While the Administrator of
FEA or such other designated FEA offi-
cial speafied in paragraph (h¥(1) of
this section is considering the applica-
tion to quash or modify the subpsoena, a
stay of the obligation to comply with the
subpoena may be issued in accordance
with Subpart 1. -

=2 - L £ -

6. In § 303.9, the first sentence of para-
graph (d) (1) is revised to read as fol_—

lows; and a new paragraph (£)(3) is
added to read as follows:

§ 303.9 General filing requirements.
& L » » £

(d) Obligation to supply information.
(1) A person who files an application,
petition, complaint, appeal or other re-
quest for action and othier documents rel-
evant thereto, or to whom a prohibition
order or a construction order is issued, is
under a continuing oblization during the
proceeding to provide the FEA with any
new or newly discovered information
that is relevant to that proceeding. * * *

» ] » » »

(f 1) * 5 &
(3) This paragraph (f) does not apply
where information is being submitted
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on an FEA form which contains its own
instructions as to requests for confiden-
tial treatment of information provided
therein.

* %= # e ]

7. In §303.10, - the first sentence of
paragraph (a) is amended by deleting
“(or modification thereof) ”, and the first
sentences of paragraphs (b) (1) and (2)
are revised to read as follows:

§ 303.10 Effective date of orders.

* & * * *

(b) (1) -A prohibition order shall not
become effective before certain action
by EPA, actions by FEA as described in
§305.9 of this chapter, and service by
FEA upon the affected powerplant or
major fuel burning installation of a “No-
tice of Effectiveness” in accordance with
§ 305.7 of this chapter, * * =

(2) A construction order shall not be-
come effective before certain actions by
FEA described in § 307.7 of this chapter
and service by FEA upon the affected
powerplant or major fuel burning in-
stallation of a “Notice of Effectiveness”
in accordance with § 307.5 of this chap-
ter. * * *

8. In §303.12, paragraph (a)(2) is
revised to read as follows, and paragraph
()" is amended by deleting “OFU” and
inserting “OCU” in lieu thereof.

§ 303.12 Addresses for
ments with the FEA.

(a) E -

(2) The FEA National Office has fa-
cilities for the receipt of transmissions
via TWX and FAX to its offices at 12th
and Pennsylvania Avenue, N.W.,_ and
2000 M Street, N.W. (The FAX machines
are 3M full duplex 4 or 6 minute (auto-
matic) and Dex 4100 Graphic Science
full duplex 3 or 6 minute (automatic).)
For purposes of Parts 303, 305, 307 and
309 of this chapter, all transmissions
should be to the machines at 12th and
Pennsylvania Avenue, N.-W., except those
to be sent to the Office of Exceptions and
Appeals which should be transmitted to
the machines at 2000 M Street, N.W.

FAX NUMBERS

(202) 566-9304 (3M) (12th and Penn.)
(202) 566-9864 (Dex) (12th and Penn.)
(202) 254-6175 (3M) (2000 M St.)
(202) 254-6461 (3M) (2000 M St.)
(202) 254-8906 (Dex) (2000 M St.)

TWX NUMBERS

(710),822-1912 (12th and Penn.)
(710) 822-9454 (2000 M St.)
(710) 822-9459 (2000 M St.)

9. Section 303.13 is revised to read as
follows;

§ 303.13 Exceptions and Appeals Docket
Room/Freedom of Informution
Reading Room.

(a) There shall be made available at
the Exceptions and Appeals Docket Room
(2000 M Street NW., Washington, D.C.)

for public inspection and copying:

filing docu-

(1) A list of all persons who have ap-

plied for an exception, an exemption, or

PROPOSED RULES

an appeal, and a digest of each dpplica-
tion; and

(2) Each decision and statement set-
ting forth the relevant facts and legal
basis of an order, with confidential in-
formation deleted, issued in response to
an application for an exception or ex-
emption or at the consclusion of an
appeal.

(b) There shall be made available at
the Freedom of Information Reading
Room (Federal Building, Room 2107,
12th and Pennsylvania Avenue NW.,
Washington, D.C.) for public inspection -
and copying:

(1) The written comments received
from interested persons in connection
with issuance of prohibition orders or
construction orders, or the modification
or rescission thereof, if applicable, with
a verbatim transcript of any oral com-
ments made at a-public hearing held prior
to issuance of an order;

(2) The comments received during
each rulemaking preceeding, with a ver-
batim transcript of the public hearing,
if such a public hearing. was held; and

(3) Any other information required by
statute to be made available for public
inspection and copying, and any infor-
mation that the FEA determines should

* be made available to the public through

display in the Freedom of Information
- Reading Room.
10. In § 303.30, paragraph (a) is re-
vised to read as follows: .

§ 303.30 Purpose and scope.

(a) This subpart establishes the pro-
cedures for the filing by any powerplant
or major fuel burning installation of an
application for a prohibition order,
which application shall be filed only by
a powerplant or major fuel burning in-
stallation.

& = = P -

§303.33 [Amended]

11. Section 303.33 is amended by de-
leting ““1975” and inserting “1977” in lieu
thereof.

12. Section 303.34 is revised to read
as follows:

§ 303.34

Prior to issuance of a prohibition order,
either in response to an applization or on
its initiative, FEA shall publish notice of
the intention to issue such order in the
FEDERAL REGISTER and shall serve a copy

‘of such notice on the powerplant or
major fuel burning installation that
would be affected by the proposed order.
The notice shall describe the proposed
action, state the content of the proposed
prohibition order an providé a period of
no less than 10 days from the date of its
publication in which interested persons.
may file written data, views or argu-
ments, and shall set a date, time and
place at which there shall be an opportu-
nity for interested persons to make oral
presentation of data, views and argu-
ments in accordance with Subpart N of
this part.

. 13, In §305.35, paragraph (a)(2) is
revised to read as follows: .

-~

Notice.

§ 303.35 Contents,
(a) £ £ B

(2) Information regarding the appl-"

canf’s capability to burn coal as of June
22, 1974 and (i) an identification and
description of any plant equipment or
facilities necessary to the burning of coal
that the applicant would have had to
acquire or refurbish to render the powor-
plant or major fuel burning installation
capable of burning coal on June 22, 1974,
or (i) with respect to an applicant that
after June 22, 1974 acquires or is de-
signed with the capability and necessary
plant equipment to burn coal, an identi-
fication and description of (A) any plant
equipment or facilities the applicant hay
acquired since June 22, 1974 (or that
have been designed for or by the appli«
cant since that date) that are necessary
to the burning of coal and (B) any plant
equipment or facilities that, as of the
date of the application, the applicant has
acquired or refurbished (or intends to no-
quire or refurbish) to render the power-
plant or major fuel burning installation
capable of burning coal; or (i) with
respect to an applicant that has been is-
sued a construction order under seotion
2(c) of ESECA (15 U.S.C. 792(¢c)), &
copy of such order or reference to such
order by docket number.,

.- = = ] ®

14, Section 303.36 is amended as
follows: In the gecond sentence of para-
graph (a’) (1), the word “parties” is del-
eted and the word “persons' is inserted
in lieu thereof, and the words “power-
plant of major” are deleted and the
words “powerplant or major” are ine
serted in lieu thereof; in the first sen-
tence of paragraph (a)(2), the words
“by the applicant” are inserted after tho
word “submitted” and before the”,”; In
paragraph (2)(3), “1975” is deleted and
“1977” is inserted in lieu thereof; and
paragraph (b) is revised.’

§303.36 FEA cvaluation.

£ L] - * 2

(b) Criteria. The decision with respegt
to an application and the decision with
respect to an FEA-initiated proceeding
shall depend on whether FEA can make
the findings stated in §§ 305.3(b) or
305.4(b) of this chapter, as appropriate,
and shall include a consideration of .the
factors stated in § 305.4(e) of this chap-
ter, as appropriate.

15. In § 303.37, paragraphs (b) (1), (b)
(2) and (¢) are revised; and in the last
sentence of paragraph (d) the phrase
“such notice shall be served” is deleted

and the phrase “such Notice of Effective- .

ness shall be served” is inserted in lleu
thereof.

§ 303.37 Decision and order.
£ » @ < k-
(b) AP

(1> The prohibitions stated in prohi-
bition orders shall not become effective
(1) until either (A) the Administrator of
EPA notifies the FEA, in accordance with
section 119(d) (1) (B) of the Clean Ailr
Act (42 U.S.C. 1857c-10(d» (1) (B), that
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the powerplant or major fuel burning
installation will be able on and after July
1, 1975 to burn coal and to comply with
all applicable gir pollution requirements
without a compliance date extension, or
(B) if no notification is given, the date
which the Administrator of EPA certifies
pursuant to section 119(d) (1) (B) of the
Clean Air Act (42 U.S.C. 1857¢-10(d) (1)
(B)) is the earliest date that the power-
plant or major fuel burning installation
will be able to comply with all applicable
requirements of section 119 of that Act
(42 U.S.C. 1857¢c-10), and (ii) until FEA
has taken the actions described in § 305.9
of this chapter and has served the affec-
ted powerplant or major fuel burning in-
stallation a Notice of Effectiveness. Such
order shail not be effective during any
period certified by the Administrator of
EPA under section 119(d) (3) (B) of that
Act (42 U.S.C. 1857c-10(d) (3) (B)).

(2) Upon receipt of notification or cer-
tification by the Administrator of EPA,
in accordance with the procedure de-
“seribed in subparagraph (1) of this para-
graph, the FEA may issue a Notice of
Effectiveness. -

(¢) The prohibition order or the order
denying an application for a prohibition
order shall include & written statement
of the pertinent facts, a statement of the
legal basis upon which the order is is-
sued, and, when the order is a prohibition
order, & recitation of the conclusions re-
garding the findings to be made by FEA
in accordance with §§305.3(b) or 305.4
(b) of this chapter, as appropriate,
and a summary of the rationale for each.
The order shall provide that it is not a
. final agency action and that if any per-
son aggrieved thereby files an appeal,
such appeal must be filed with the FEA
Office of Exceptions and Appeals in ac-
cordance with Subpart H of this part;
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issuance, the affected powerplant or ma-
jor fuel burning installation must make
application to the EPA for a compliance
date extension or, if such powerplant or
installation is not eligible for a com-
pliance date extension, it must provide
such other information as EPA may by
regulation require. Enclosed with the
prohibition- order may be a schedule of
events that must take place by a stated
date (“compliance schedule”) to insure
that the affected powerplant or major
fuel burning installation will be able to
comply with the prohibitions stated in
the prohibition order by the date stated
in the Notice of Effectiveness, or such
compliance schedule may be enclosed
with the Notice of Effectiveness. The
compliance schedule may require actions
by the affected powerplant or major fuel
burning installation at any time subse-
quent to service of the Notice of Effec~
tiveness.

& L .

§303.38 [Amended]

16. Section 303.38 is amended as fol-
lows: In the first sentence of parasraph
(a), the word “my” is deleted and the
word “may” is inserted in lieu thereof;
and in paragraph (d), “1975" is deleted
and “1977” is inserted in lieu thereof.

17. In §303.40, paragraph () is re-
vised to read as follows:

§ 303.10 Purposc and scope.

(a) This subpart establishes the pro-
cedures for the filing by any powerplant
or major fuel burning installation in the
early planning process (other than &
combustion gas turbine or a combined
cycle unit) of an applcation for a con-
struction order, which applcation shall
only be filed by a powerplant or major
fuel burning installation.

except that an order dismissing the ap-_ Pe . . . .

plication for a prohibition order filed
after June 1, 1977 shall state that it
is a final order of which the applicant
may seek judicial review. A prohibition
order shall provide that the prohibitions
_stated therein shall become effective on
the date stated in the Notice of Effective-
ness, which date shall not be earlier than

service of such notice, and that it will not-

be effective for any period certified by
the Administrator of EPA pursuant to
section 119(d) (3) (B) of the Clean Air
Act (42 U.S.C. 1857c-10(d) (3) (B)). The
date stated in the Notice of Effectiveness
shall be either (1) the date EPA deter-
mines in accordance with section 119(qd)
(1) (B) of the Clean Air Act (42 T.S.C.
1857¢-10(d) (1) (B)), or (2) the termi-
nation of the period of time that FEA
determines is required to acquire or re-
furbish equipment or facilities necessary
for coal burning, other than equipment
or facilities necessary to comply with
the Clean Air Act, whichever date is
later, Provided, That for recipients of
construction orders the date stated in
the Notice of Effectiveness may be that
date on which the powerplant or major
- fuel burning installation is expected to
begin operation. The prohibition order
shall ‘state that within 90 days after its

FEDERAL

18. In §303.41, the first sentence of
paragraph (2) is amended by inserting
the words “or major fuel burning instal-
Iation” after the word “powerplant,” and
?aragraph (b) is revised to read as fol-
ows:

§ 303.41 “What to file. -

* L d - - L

(b) In the case of a powerplant, ap-
plication may he made for all individual
powerplant or for combinations thereof
at a single site, and in the case of a major
fuel burning installation, application
may be made for an individual fossil-fuel
fired boiler, burner or other combustor of
fuel, or for combinations thereof at a
single site. The applicant should spec-
ify the powerplant (or powerplants) or
combustor (or combinations of combus-
tors) with respect to which application is
being made.

. = . . . .

§303.43 [Amended]

19. Section 303.43 Is amended by delet-
ing “(a)”, and by deleting “1975" and
inserting “1977" in licu thereof.

§303.44 [Amended].

20. In §303.44, the first centence Is

amended by inserting the words “or ma-
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Jor fuel burning installation” after the
word “powerplant”.

21, Section 303.45 is amended as fol-
lows: Paragraphs (a) (1), (2), (3), (4),
(5), (6), (D, and (8) are revised to
read as follows; and In paragraph (a)
(11), the word “office” iIs deleted and
the word “officer” is inserted in leu
thereof.

§ 303.45 Contents.

‘ﬂ) - % &

(1) (1) Powerplants. Description of ap-
plicant’s proposed powerplant, including,
but not limited to, location, electric pow-
er and energy output, fuels to be utilized
and rate of use thereof, the identifica-
tion of the electric- power dispatching
system with which the powerplant will
be interconnected and the regional reli-
ability council that would have jurisdic-
tion of the powerplant, projected month-
1y peak loads for the electric power dis-
patching system with which the power-
plant will be interconnected and the net
dependable electrical capacity and ener-
gy resources of such system for the three
years following the date the powerplant
commences the sale or exchange of elec-
tric power, and the stage in the early
planning process that the powerplant
has reached at time of application.

1ii) 2Major fuel burning installotions.
Description of applicant’s fossil-fuel
fired boiler, burner or other combustor
of fuel, includinz but not limited to, type
of combustor, location, energy output,
fuels to be utilized and rate of usz there-
of, uses to be made of energy output (list
Standard Industrial Code classification
of products produced using the energy
output of the combustor), and the stage
of deslgn and construction that the ma-
Jor fuel burning installation has reachied
at the time of the application.

€2) A deseription of the modifications
to the design and construction of the
powerplant or major fuel burning in-
stallation, if any, required fo render it
capable of using coal as its primary en-
ergy source, If such capability current-
1y isnot planned.

¢3) In the case of a powerplant, an
analysis of the likelihood that the use of
coal would result in the impairment of
the powerplant’s “reliability or adequacy
of service,” as such terms are defined in
§ 307.3(c) (1) of this chapter.

(4) The identification of the type of
coal (Btu/lb., percent sulfur, percent ash,
percent volatile matter, and ash slag-
ging/sintering characteristics) that is or
will be the powerplant’s or major fuel
burning installation’s design specifica-
tion coal; the source from which the ap-
plicant anticipates that it will be able to
obtain such cozal and the supply’s suseep-
tibility to interruption, and the method
by which such coal would be transported
to the powerplant or major fuel burning
installation. -

(5) The identification and description
of any contractual commifments for the
design and/or construction of the power-
plant or major fuel burning installation
and an analysis of the impact (taking In-
to account the considerations stated in
$307.3(d) of this chapter), if any, of
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the requirement that the powerplant or
major fuel burning installation be de-
signed and constructed to be capable of
using coal as its primary energy source.

(6) An analysis of the capability of the
powerplant or major fuel burning in-
stallation to recover any increase in pro-
jected capital investment that might be
required as a result of a construction
order.

(1) In the case of & powerplant, the
identification of any loss of revenue re-
sulting from & delay, if any, in the com-
mencement of the sale or exchange of
electric power, to the extent that electric
power will have to be purchased from an-
other powerplant, resulting from a con-
struction order. In the case of a major
fuel burning installation, any loss of
revenue resulting from a delay, if any,
in the commencement of operations of
the installation resulting from a- con-
struction order.

(8) In the case of a powerplant, the
identification of any relevant regula-
tions or policies of any State or local
agency with jurisdiction over the sale
or exchange of electric power by power-
plants.

* Ed x * *

§ 303.46 [Amended]

22, Section 303.46 is amended as fol-
lows: In the second sentence of para-
graph (a) (1), the words “or major fuel
burning installation’s” are inserted after
the words “affected powerplant’s”; and
in paragraph (a)(3), “1975” is deleted
and “1977” is inserted in lieu thereof.

23. Section 303.47 is amended as fol-
lows: In paragraph (b) the words ‘“or
major fuel burning installation” are in-

serted after the word “powerplant”;-

paragraph (¢) is revised; and in para-
graph (d) in the first and second sen-
tences the words ‘“or major fuel burn-
ing installation” are inserted after the
word “powerplant”, and in the second
sentence the words “such notice shall be
served” are deleted and the words “such
Notice of Effectiveness shall be served”
are inserted in lieu thereof.

§ 303.47 Decision and order.

* * L * *

(¢) The construction order, or the or-
der denying an application for a con-
struction order, shall include a written
statement of the pertinent facts, a
statement of the legal basis upon which
the order was issued, and when the or-
der is a construction order, a recitation
of the conclusions regarding the findings
to be made and factors to be considered
by FEA In accordance with §307.3 (b),
(c), and (d) of this chapter, as appropri-
ate, and a summary of the rationale for
each. The order shall provide that it is
not a final agency action and that if any
person aggrieved thereby files an appeal,
such appeal must be filed with the FEA
Office of Exceptions and Appeals in ac-
cordance with Subpart H of this part;
except that an order dismissing an ap-
plication for a construction order filed
after June 1, 1977 shall state that it is
a final order of which the applicant may
seek judicial review. A construction or-
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der shall state that it shall be effective
on the date stated in the Notice of Ef-
fectiveness, which date shall not be ear-
ler than the date of service of such no-
tice. FEA may impose a reporting sched-
ule to enable FEA to determine that the
affected powerplant or major fuel burn-
ing installation will comply with the re-
quirements of the order. Such reporting
schedule may be enclosed with the con-~
struction order or the Notive of Effec-
tiveness.

24, Section 303.48 is amended as fol-
lows: Paragraph (e¢) is revised; and in
paragraph (d), “1975” is delefed and
“1977” is inserted in lieu thereof.

* ® * * *
§ 30348 Appeal.

(¢) If a powerplant or major fuel
burning installation applies for a modi-
fication or rescission of a construction
order, in accordance with Subpart J of
this part, any appeal of such construc-
tion order shall be suspended unfil 30
days after and order has been issued in

_accordance with Subpart J or until 30
days from the date on which such power-
plant or major fuel burning installa-
tion may treat that application as being

denied in all respects.
* * * * *
§303.50 [Amendedl]

25. In §303.50, the first sentence of
paragraph (b) is amended by inserting
“(42 U.S.C. 1857c-10(j))” after the
words “Clean Air Act”, and by inserting
“(15 U.S.C. 793(a))” after “ESECA”,

§303.51 [Amended]

26. Section 303.51 is amended by de-
leting the words “ultimate consumer of
coal” and inserting in lieu thereof the
words “ultimate coal consumer”.

§ 303.52 Amended]

27. In § 303.52, the first sentence of
paragraph (b) is amended by -adding
“” after the words “in the case of a
powerplant”. <

§303.54 [Amended]

28. In §303.54, paragraph (a) is
amended by deletering the words “appli-
cable after June 30, 19757 after the
words “prohiibition order”.

§ 303.55 [Amended]l -

29. In FR Doc. 75-17544 appearing at
page 28420 in the FepErAL REGISTER of
July 3, 1975, paragraph (a) of §303.55
appearing on page 28423 is corrected in
the first line of that paragraph by de-
leting the word “only” and by inserting
“on’ in lieu thereof.

§ 203.56 [Amended]

30. In § 303.56, paragraph (8) (3D is
amended by:deleting the phrase “other
combuster of fuel (or combinations of
combusters” and inserting the phrase
“other combustor of fuel (or combina-
tions of combustors)” in lieu thereof.

§ 303.57 ' [Amended]

31. Sectlon 303.57 is amended as fol-
lows: In paragraph (b) (1) (i) (A), “305.7
(b)” 1s deleted and “305.7” is inserted in
lieu thereof; and in the first sentence of
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paragraph (b) (2), “(42 U.S.C. 1857¢c~10
(¢))” is inserted after the words “Clean
Air Act” and before the “.”, and “(1b
U.S.C. 751), as amended,” is inserted
after the words “Emergency Petroleum
fu}ocation Act of 1973” and before the

32. In §303.58, the first sentence of
paragraph (b)(2) is amended by delet-
ing the phrase “other ultimate consumer
of coal”; and by inserting the phase, *,
other ultimate coal comsumer,”; and
varagraph (b) (3) is revised to read as
follows:

§ 303.58 Decision and order.

a * » » *

(b) * %

(3) A supply order issued to an ulti-
mate coal consumer located In an area
of the United States that has been desig-
nated by the Administrator of EPA as an
area that requires, o the maximum ex«
tent practicable, that avéiileble low-sul-
fur coal be distributed to it on & priority
basis to avold or minimize adverse im-
pact on public health, may state that ex=
isting or prospective coal supply con-
tracts between a supplier (cr other per-
son) and an ultimate coal consumer lo«
cated in such aren shall be given priority
over the supplier’'s (or other person’s)
other existing or prospective coal supply
contracts.

* * * » *

§ 303.61 [Amended]

33. In §303.61, the first sentence of
paragraph (a) (1) is amended by delet-
ing the phrase “ultimate consumet of
co2l” and inserting the term ‘“ultimate
coal consumer” in lieu thereof; para-
graph (a) (2) (i) is amended by deletingr
the phrase “ultimate consurers of coal”
and inserting the term “ultimate coal
consumers” in lieu thereof; the first sen-
tence of paragraph (e) (1) is amended by
deleting “§ 309() ” and inserting “§ 300.9
(f)” in leu thereof; and the second sen-
tence of paragraph (¢ (1) is amended by
deleting the phrase “relevant third per-
sons submissions.” and inserting the
phrase “relevant third person submis-
sions.” in lieu thereof.

§ 303.73 [Amended]

34, In §303.73, the third sentence of
paragraph (a) is amended by deleting
the word “subsection” and inserting the
word “paragraph” in lieu thereof.

35. In FR Doc. '15~12195 appearing at
page 20462 in the FEDERAL REGISTER of
May 9, 1975, §§ 303.85(b), 303.86, 303.87,
and 303.88, appearing on paze 20475, are
corrected to read as follows:

§ 303.85 TFEA evaluation.
* L ] L. L]

(b) Criteria (1) * * *

(1) The impact that granting the
exemption would have on the regulatory
scheme and objectives;

(i) The number of persons who
would be exempted; and

(iil) The economic justification for
such exemption.

(2) The FEA may summarily deny an
application for exemption if-— ’
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(1) The exemption sought is not from
each or all of Parts 303, 305, 307, or 309,
or a subpart thereof, of this chapter;

(ii) The granting of an exemption to
the person making the application would
not have sufficient national impact,
economic or otherwise, to warrant rule-
making proceedings for the purpose of
considering an amendment to the regu-
lations;

(iii) It is determined that the statu-
tory criteria cannot be met; or

(iv) It is determined that another pro-
ceeding provided by this part is more
appropriate. -

§ 303.86 Decision and order. -

(a) Upon consideration of the appli-
cation and other relevant information
received or obtained during the proceed-
ing, the FEA shall issue an appropriate
order. If the application is not denied,
the order shall provide for publication
of a Notice of Proposed Rulemaking
regarding the application in the FEDERAL
REGISTER.

(b) The order shall include a written
statement setting forth the pertinent
facts and legal basis upon which the or-
der is issued. The order denying the ap-
plication shall state that any person
aggrieved thereby may file an appeal
with the Office of Exceptions and Ap-
peals in accordance with Subpart H of
this part.

§ 303.87 Timeliness.

If the FEA fails to take action on any
application filed under this subpart with-
in 90 days of filing, the applicant may
treat the application as having been
denied in all respects and may appeal

° therefrom as provided in this subpart.
§303.88 Appeal.

. Any person aggrieved by an order is-
sued by the FEA under this subpart that
denies an application for exemption may
file an appeal with the Office of Excep-
tions and Appeals in accordance with
subpart H of this part. The appeal must
be filed within 30 days of service of the
order from which the appeal is taken or
within 30 days of the date on which the
applicant can treat the application as
being denied in all respects. There has
not .been an.exhaustion of administra-
tive remedies until an appeal has been
filed pursuant to Subpart H of this part
and the appellate proceeding is com-
pleted by the issuance of an order grant-
Jing or denying the appeal. :

§303.105 [Amended]

36. In § 303.105, the second sentence of
paragraph (¢) is amended by deleting
the words “and service to Notice of Ef-
fectiveness,” and inserting the words
“and service of a Notice of Effectiveness,”
in lieu thereof.

37. Section 303.106 is amended as fol-
lows: The first sentences of paragraphs
(a) (2) and (3) are revised to read as fol-
lows; and in paragraph (a) (4), the num-
ber “(4)” is deleting and the number
“(iiD ” inserted in lieu thereof.

PROPOSED RULES

§303.106 Contents.

(@) (1) = **

(2) An appeal of a prohibition order
or of a construction order may not con-
tain an assertion of significantly changed
circumstances, as that term 1is defined in
this subparb, and further defined in
§303.136(b) (2). * * =

(3) If the appeal (other than the ap-
peal of a prohibition order or a construc-
tion order) includes a request for relief
based on significantly changed circum-
stances, there shall be & complete de-
scription of the events, acts, or transac-
tions that comprise the significantly
changed circumstances, and the appel-
lant shall state why, if the significantly
changed circumstance is new or newly
discovered facts, such facts were not or
could not have been presented during
the prior proceeding. * ¢ *

[ & Q - o

38. Section 303.107 i5 amended as fol-
lows: In the first sentence of paragraph
(a) (3) (iii), the phrase “(b)(1) of this
section,” is deleted and the phrese “(a)
(3) (ii) of this section” is inserted in Heu
thereof; paragraph (b)(2) (i) 3Is re-
vised to read as follows; and paragraph
(b) (3) is inserted.

§ 303.107 FEA evaluation.

-3 L3 ® - L

) = = °

(2) s & &

(iii) The FEA’s action was arbitrary
or capricious.

(3)The denial of an appeal shall be a
final order of the FEA of which the ap-
pellant may seek judicial review,

§303.108 . [Amendcd]

39. In § 303.108, the first and second
sentences of paragraph (d) are amended
by deleting the words “public docket
room” and inserting the words “Freedom
of Information Reading Room"” in lieu
thereof. °

40. In FR Doc. '15-12163 appearing at
page 20462 in the FeoeraL REGISTER issue
of May 9, 1975, the phrase that precedes
§303.109¢(a) on page 20477 Is corrected
to read as follows:

§ 303.109 Appeal of a remedial order.

The appeal of a remedial order shall be
in accordance with the procedures stated
in this subpart, cxcept: * * *

- = - L] L]

§303.110 [Amended]

41, In §303.110, the first sentence of
paragraph (¢) 1s amended by inserting
the word “order” hetween the words “or
construction” and “that is the subject”.

42, Section 303.120 Is revised to read
as follows:

§303.120 Purpose and scope.

(a) This subpart establishes the pro-
cedures for the application for and
granting of a stay by the FEA. -

(b) An application for a stay will only
be considered:

(1) Incident to or pending an appeal
from an order of the FEA;

13327

¢2) Incident to an cpplication for an
exception from the application of any
FEA regulations, rulings or generally ap-
pleable requirements when the stay
gought is of the same regulation, ruling
or generally applicable requirement from
which the exception is sought;

(3) Incldent to an application for
modication or rescission of an issued and
effective prohibition order or construe-
tion order;

(4) As provided in §303.8(h), incident
to an application to quash or medify
an administrative subpoena; or

¢5) Pending judicial review.

{(c) All FEA orders, regulations, rul-
ings, and generally applicable require-
ments shall be complied with unless and
until an application for a stay is granted.

43. In §303.122, paragraph (¢) is re-
vised to read as follows and paragraph
te) is inserted.

§ 303.122 Yhere to file.

Ed L] E » -

{c) An application for stay of an is-
sued and effective prohibition order or
construction order incident to an appli-
cation for modification or rescission of
such order shall be filed with the FEA Na-
t'!onal1 Office at the address provided in
§ 303.12.

E ] & L] - - =

fe) An application for stay of an ad-
ministrative subpoena pending review
by the Administrator of FEA or such
other designated FEA official specified in
§303.8¢h) (1) of this part of an applica~
tion to quash or modify the subpoena,
shall be filed with such persons, as appro-
priate, at the address provided in § 303.12.

44. Section 303.133, i5 revised to read
as follows:

§303.133 YWhento file. N

(a) An application for medification
or rescission of a prohibition order or a
construction order based on significantly
changed circumstances, which circum-
stances cccurred during the interval be-
tween issuance of such orders and szrv-
ice of o Notice of Effectiveness, shall be
filed within 30 days of service of such
notice. . -

(b) An application for mcdification or
resclzsfon of a prohibition order or con-
struction order based on sigmificantly
changed circumstances other than those
stated in paragraph (a2) of this section
may be filed at any time after the Notice
of Effectiveness is served.

45, Section 303.134 is revised to read
as follows:

§ 303.134 Notice.

(a) Prior to issuance of an order modi-
{ying or rescinding a prohibition order
or a construction order, either in response
to an application or on its initiative, FEA
may publish notice of the intention fo
take such action in the Feperar REGISTER
and shall serve a copy of any such notice
on the powerplant or major fuel burning
installation that would be affected by the
proposed order. Any such notice shall
describe the proposed action and pro-
vide a perlod of no less than 10 days from
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the date of publication in which inter-
ested persons may file written data, views
or arguments,

(b) If FEA on its initiative commences
a proceeding for the modification or re-
scission of a prohibition order or con-
struction order and does not publish in
the FEDERAL.-REGISTER a notice of its in-
tention to take such action, it shall give
notice, either by service of a written
notice or by verbal communication, which
communication shall be promptly con-
firmed in writing, to each person who
was served tHe order that FEA proposes
to modify or rescind. A reasonable period
of time shall be given for, each person
notified to file a written response or give
& verbal communication, which commu-~
nication shall be promptly confirmed in
writing.

46. Section 303.135 Is amended as fol-
lows: The first sentence of paragraph (a)
(1), is revised; in the first sentence of
paragraph (a) (2), “§ 303.136(b) (2)” I8
deleted and “§ 303.136(b)”* inserted in
lleu thereof; paragraph (b) is deleted;
and paragraphs (¢) and (d) are revised
and redesignated.

§ 303.135 Contents.

(a)41) An application shall contain a
full and complete statement of all rele-
vant facts pertaining to the circum-
stances, acts or transactions that are the
subject of the application and to the
FEA action sought. * = *

b d [ 2 * * *

(b) The applicant shall state whether
he requests or intends to request that
there be a conference regarding an ap-
plication. Any request not made at the
time the application is filed shall be made
as soon thereafter as possible, to insure
that the conference is held when it will
be most beneficial. The request and the
FEA’s determination regarding it shall
be made in accordance with Subpart N
of this part, which determination is in
FEA’s discretion.

(¢) The application shall include a.dis-
cussion of all relevant authorities, in-
cluding but not limited to, FEA or EPA
rulings, regulations, interpretations, and
decislons on appeals and exceptions re-
lied upon to support the action sought
therein.

47, Section 303.136 1s amended as fol-
lows: Paragraph (b) is revised ahd para~
graph (¢) is inserted. .

§ 303.136 FEA evaluation.

. s T e * .

(b) Criteria. FEA’s decision with re-
spect to modification or rescission of a
prohibition order or a construction order,
except as provided in paragraph (¢) of
this section, shall be based on a deter-
mination that there are significantly
changed circumstances. ¥For purposes of
this paragraph, the term “significantly
changed circumstances” shall mean:

(1) The discovery of material facts
that were not known or could not have
been known at the time of the proceed-
ing and action upon which the applica-
tlon is based-—in particular, () those
that would substantially affect the find-
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ings made by FEA in accordance with
§§ 305.3(b), 305.4(b) or 307.3 (b) and (c)

of this cha.pter, or the factors considered *

pursuant to §§305.4(c) or 307.3(d) of
this chapter; and (i) those developed in
connection with FEA’s actions faken
pursuant to §§305.9 and 307.7 of this
chapter.

(2) The discovery of a law, regula-
tion, interpretation, ruling, order or de-
cision on appeal or exception that was
in effect at the time of the proceeding
upon which the application or order is

“ based and which, if such had been made

known to the FEA, would have been rele-
vant to the proceeding and would have
substantially a.ltered the outcome; or

(3) There has' been a substantial
change in the facis or circumstances
upon which was based an outstanding
and continuing prohibition order or con-
struction order, which change occurred
during the interval between issuance of
such orders and service of a Notice of
Effectiveness, or occurred during the in-
terval after service of a Notice of Effec~
tiveness and prior to the application for
modification or rescission of a prohibi-~
tion order or construction order, and
was caused by forces or circumstances
beyond the control of the applicant.

(¢) FEA’s decision with respect to the-
modification or rescission of a prohibi-
tion order or a construction order in a
proceeding commenced at FEA’s initia-

-tive may be based on grounds other than

a- determination that there are “sig-
nificantly changed circumstances,”

§303.137 [Amended]

48, Section 303.137 is amended as fol-
lows: Paragraphs (a) (1), (a)(2) and
(b) (1) are deleted; in paragraph (b) (2),
the words “(2) Other prohibition or-
ders” are deleted and the words *(b)
Prohibition orders.” are inserted in leu
thereof; and in the third sentence of the
new paragraph (b), “(42 U.S.C. 1857c~
10(d) (3) (B))” is inserted after the word
“Act” and before the «.”.

49, Section 303.138 is revised to read
as follows:

§ 303.138 Timeliness.

(a) If the FEA {ails to take action
on_an application for modification or
rescission of a prohibition order or a
construction order within 90 days of fil-
ing, the applicant may treat the applica~
tion -as having been denied in all re-
spects, and may appeal therefrom as
provided in this subpart.

(b) Notwithstanding the provisions of
paragraph (a) of this section, the appli-
cant may treat the applcation as having
been denied in all respects and may seek
appeal therefrom as provided in this sub-
part if FEA fails to issue an order grant-
ing or denying the application within
150 days of the filing of such application.
- (¢) For purposes of this section, the
term “action’ includes service of a “No-
tice of Intention to Modify (or Rescind)
Prohibition Order (or Construction Or-
der)” on the applicant.

50. In § 303.139, paragraphs (b) and
(¢) are revised to read as follows:

§ 303 139 Appeal.

* * * Ld

(b) The appeal of an order issued
pursuant to this subpart shall be filed
within 30 days of service of the order
or within 30 days of the date on which
the applicant can treat the application as
being denied in all respects, except as
provided in paragraph (c) of this
section.

(¢) "When an order modifying a pro-
hibition order or construction order is
the result of a proceeding initiated by
FEA prior to issuance of a Notice of
Effectiveness, there shall be 1o appeal of
such order until service of the Notico
of Effectiveness; such appeal shall bo
filed within 30 days after issuanco of
the Notice of Effectiveness. If an order
rescinding a prohibition order is the re«
sult of a proceeding initiated by FEA
prior to issuance of the Notice of Effec~
tiveness any appeal of such rescission
order shall be filed within 30 days of
service of the rescission order.

* L L] » *

51, In §303.140, the second sentence
of paragraph (a) is revised to read as
follows:

§303.140 Purposec and scope.

(a) * * * Modification or rescission is
a summary proceeding that will bo ini«
tiated only if the criteria described in
§303.145(b) are satisfled, unless the
proceeding Is commenced at FEA’ ini-
tiative as provided in § 303.145(c).

L) * . * *

§303.145 [Amended]

52. In FR Doec. 75-12195 appearing at
page 20462 in the FEpErAL REGISTER of
May 9, 1975, the topic heading in
§ 303.145(a) (3) on -page 20482, is core
rected by deleting “Failure to satisly re«
quirements.” and inserting “Failure to
satisfy requirements.” in leu thereof,

53. Section 303.145 is amended by in-

serting paragraph (c¢), to read as
follows:
§303.145 FEA Evaluation.

- Y * . *

(¢c) FEA’s decislon with respect to the
initistion of a proceeding to modify or
rescind an order (other than a prohi-
bition order or a construction order) or
interpretation commenced on FEA’s Ini~
tiative shall be in :its discretion, and
FEA’s decision in such proceeding with
respect to the modification or rescis-
sion of such order or interpretation may
be based on grounds other than a de-
termination that there are “significantly
changed circumstances.”

* * - » *

§303.170 [Amended]

54, Section 303.170 15 amended by de~
leting the words “requirements of FEA”
and Inserting the words “requirements of
the FEAA’ In lleu thereof.

55. In § 303.173, paragraph (a) 13 re=
vised to read as follow and the second
sentence in paragraph (g) is amended
by deleting the words “public docket
room” and inserting the words “Excep-



tions and Appeals Docket Room or f’ree-
dom of Information Reading Room, as
appropriate,” in lieu thereof.

§ 303.173 Public hearings.
(a) A public hearing shall be con-

vened prior to issuance of a prohibit;on'

‘order.
* * * * *x

§303.191 [Amended]

56. In §303.191, paragraph (d) is
amended by deleting the words “appeal
and exception” and inserting “appeals
and exceptions” in lieu thereof.

57. In §303.200, the first sentence of
paragraph (a) is revised and the second
sentence of paragraph (b) is amended by
deleting “‘representatives” and inserting
the word. “representatives” in lieu
thereof.

‘ § 303.200 Investigations.

(a) General. The FEA may, in its dis-
cretion, initiate investigations relating to
compliance by any person with any rule,
regulation, or order pormulgated by the
FEA under the .authority of sections 2
and 12 of ESECA (15 U.S.C. 792 and 797,
respectively), any decree of court relat-

ing thereto, or any other agency
action.***

x X * * ™
§303.203 [Amended}l -

58. In §303.203, the first sentence is
amended by deleting the words “this part
303, Part 305 or 307" and inserting the
words “Parts 303, 305, 307 or 309" in lien
thereof, and the last sentence is amended
by inserting “(15 U.S.C. 797)” between
“ESECA” and the *“.”. ’

PART 305—COAL UTILIZATION

10 CFR Part 305 is amended as follows:
59. The Table of Contents to Part 305
_is amended as follows: After the num-
bers “305.6”, the words “Consultation
with EPA.” are deleted and the word
“[Reserved.]” is inserted in lieu thereof.
- 60. The citation of authority following
the Table of Contents to Part 305 is re-
vised to read as follows:
AUTHORITY: Energy 'Supp]y and Environ-
mental Coordination Act of 1974 (Pub. L.
- 93-319) (15 U.S.C. 791 et seq.), as amended
by Pub. L. 94-163; Federal Energy Adminis-
tration Act of 1974 (Pub. L, 93-275) (15

- US.C. 761 et _seq.), as amended by Pub. L.
94-385; E.0. 11790 (39 FR 23185).

§305.1 [Amended]

61. In §305.1, paragraph (b) is
amended by inserting “(15 U.S.C. 732)”
after “ESECA.”

62. Section 305.2 is amended by delet-
ing the definition of “Temporary Sus-
pension”, by inserting the definitions of
“Dispatehing system”, “Notice of Effec-
tiveness”, and “Process fuel use”, and by
revising the definitions set forth below
to read as follows:

§305.2 Definitions.

x * * x %

“Action” means a prohibition order, or
modification or rescission of such order,
issued by FEA pursuant to sections 2 (a)
and (b) of ESECA (15 U.S.C. 7192).
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“Air pollution requirement’ means any
emission limitation, schedule or time-
table for compliance, or other require-
ment, which is preseribed under any

Federal, State, or local law or regula-

tion, including the Clean Air Act (ex-
cept for any requirement prescribed un-
der subsections (c) or (d) of section 119,
section 110(a) (2) (F) (vi, or section 303
of such Act (42 U.S.C. 1857¢c-10 (c), (d),
1857¢~-5(2)(2) (Y (v) and 1857h-1, re-
spectively) ), and which limits stationary
source emissions resulting frem combus-
tion of fuels (including a prohibition on,
or specification of, the use of any fuel
of any type, grade, or pollution charac-
teristic).
- » » L] -3

“Compliance date extension” means an
extension issued by the Administrator of
EPA in accordance with section 119¢c)
of the Clean Air Act (42 U.S.C. 1857¢c-10
(e)) as a result of which a powerplant
or major fuel burning installation shall
not, until January 1, 1979, ke prohibited,
by reason of the application of any air
pollution requirement, from burning coal
which is available to that source, except
as otherwise provided in section 119«d)
(3) of that Act (42 U.S.C. 1857c-10(d)
).

“Dispatching system” means (1) an
integral group of powerplants within a
geographical power pool for which there .
is centralized control of power genera-
tion, scheduling, and transmission; or
(2) where there is no such integral power
system, that powerplant or group of
powerplants determined by FEA, in con-
sultation with the Federal Power Com-
mission, to constitute a power generation
system sufficient in scope that FEA may
make & reliability finding within the
meaning of ESECA.

-3 * L L (]

“ESECA” means the Energy Supply
and Environmental Coordination Act of*
1974 (Pub. L. 93-319) (15 U.S5.C. 791 et
seq.), as amended by Pub. L. 94-163.

“FEA" means the Federal Energy Ad-
ministration, including the Federal En-
ergy Administrator as defined in section
14(a) of ESECA (15 U.S.C. 788¢a)), or
his delegate.

-3 * & ] o

“Notice of Effectiveness” means efther
a written statement issued by FEA to an
existing powerplant or major fuel burn-
ing installation, subsequent to a certi-
fication or notification by EPA pursuant
to section 119(d) (1) (B) of the Clean Air

Act (42 U.S.C. 1857c-10(d) (1) (B)), ad-
vising such powerplant or installation of
the date that a prohibition order appli-
cable to it and the prohijbitions contxzined
therein become effective; or a written
statement issued by FEA to a powerplant
or major fuel burning installation advis-
ing such powerplant or installation of the

date that a construction order applicable
to it becomes eflective.

& ~ *x a & &

“Primary energy source” means, with
respect to a powerplant or major fuel
burning installation that utilizes a
fossil-fuel, the fuel that is or will be
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used for all purpeoses except for the mini-
mum amounts required for startup, test-
ing, flame stabilization and eontrol, and
process fuel use; and exeept, with regard
to powerplants or major fuel burning
installations issued prohibition orders
that alco are issued compliance date
extensions by EPA in aceordance with
section 119 of the Clean Air Act (42
US.C. 1857-10), for such minimum
amounts of fuel required to enable such
powerplant or major fuel burning in-
stallation to comply with applicable
primary standard conditions prescribed
by EPA in accordance with 40 CFR 55.04,
Provided, Such minimum amounts of

® fuel may be used only when such primary

standard conditions include the utiliza-
tion of intermittent control systems and
only during such temporary periods as
use of such minimum amounts is
absolutely necessary to meet the terms
of the primary standard conditions
relating to use of intermittent contrel
systems.

» £ 3 » » -

“Process fuel use” means that fuel use
for which alternate fuels are not tech-
nically Teasible such as in applecations
requiring precise temperature controls
and precise flame characteristics.

“Prohibition order” means a directive
issued by FEA pursuant to sections 2¢a)
and (b) of ESECA (15 U.S.C. 792(a),
(b)) that prohibits a powerplant or
major fuel burning installation from
burning natural gas or petroleum prod-
ucts as its primary energy source.

“Stationary source fuel or emission
limitation” means any emission limita- *
tion, schedule or timetable of compli-
ance, or other requirement, which is
prescrived under the Clean Air Act
(other than sections 119, 111(b}, 112, or
303 (42 U.S.C. 1857c-10, 1857c-6(b),
1857¢-7 and 1857h-1, respectively)) or
contained in an applicable implementa-
Hon plan (other than a requirement
impozed under authority described in
section 1102 (2)(F) (v) of such Act
(42 U.S.C. 1857c-5(a) (2) (F) (v)) ), and
which limits, or is designed to Hlmit,-
stationary source emizsions resulting
from combustion of fuels, including a
prohibition on, or specification of, the
use of any fuel of any type, grade, or
pollution characteristic.

» » E ] » E

63. Section 305.3 is amended as follows:
The first two sentences of paragraph (b)
(1) are revised and paragraph (d) is
deleted.

§ 305.3 Powerplants.
- - -3 - »

(b) T 5 %

(1) The powerplant (i) on June 22,
1974 had, or thereafter acquires or is
designed with, the ‘‘capability and
necessary plant equipment” to bwn
coal, or (i) has been issued a construe-
tion order pursuant to Parts 303 and 307 -
of this chapter. For purposes of deter-
mining whether a powerplant had on
June 22, 1974, or thereafter acquires or
is designed with, the capability and
necessary plant equipment to burn coal,
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FEA will evaluate coal and ash handling
facilities and appurtenances—internal
and external; availability of land for the
storage of coal; and other equipment
such as a boiler. unloaders, conveyors,
crushers, pulverizers, scales, burners,
soot blowers, and special coal-burning
instrumentation and confrols. * * *

ES * £ * +

64. Section 305.4 is amended as follows:
The first two sentences of paragraph
(b) (1) are- revised; paragraph (d) is
deleted; and paragraph (e) is relettered
(d) accordingly.

§ 305.4 Major fuel burning installations.
= L] & & =

(b) LT = TS -

(1) The major fuel burning 1nsta11a-
tion has a design firing rate of 100 mil-
lion Btw’s per hour or greater and (i)
on June 22, 1974 had, or thereafter ac-
quires or is designed with, the “capabil-
ity and necessary plant equipment” to
burn coal, or (ii) has been issued a con-
struction order pursuant to Parts 303
and 307 of this chapter. For purposes of
determining whether a major fuel burn-
ing installation had on June 22, 1974, or
thereafter acquires or is designed with,
the capability and necessary plant
equipment to burn coal, FEA will evalu-
ate coal and ash handling facilities and
appurtendnces—internal and external;
availability of land for the storage of

coal; and other equipment such as a
" boiler, burner or other combustor of
fuel, unloaders, conveyors, crushers,
pulverizers, scales, burners, soot blow-
ers, and special coal-burning instrumen-
tation and controls. * = *

% % * * *

65. Section 305.5 is revised to read as
follows:

§ 305.5 Public participation.

No powerplant or major fuel burning
installation shall be issued an order
prohibiting that powerplant or installa-
tion from burning natural gas or petro-
leum products as its primary energy
source unless prior to issuance of such
order there has been published in the
FEDERAL REGISTER a notice of FEA’s in-
tent to issue a prohibition order and an
opportunity given to interested persons
to make oral and written presentation of
data, views and arguments.

66. Section 305.6 is revoked and re-
gerved, as follows:

§ 305.6 [Reservedl

67. Section 305 7 is revised to read as
follows:

§ 305.7 Effective date of prohibition

orders.

. The prohibitions stated in a prohibi-
tion order issued to a powerplant or ma-
jor fuel burning installation shall not
become effective—

(a) Until either (1) the Administra-
tor of EPA notifies the FEA, in accord-
ance with section 119(d) (1) (B) of the
Clean Air Act (42 U.S.C. 1857¢-10(d) (1)
(B) ), that the powerplant or installation
will be able on and after July 1, 1975 to
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burn coal and to comply with all ap-
plicable air pollution requirements with-
out a compliance date extension, or (2)
if no notification is given, the date that
the Administrator of EPA certifies, pur-
suant to section 119(d) (1) (B) of the
Clean Air Act (42 U.S.C. 1857¢c-10(d) (1)
¢B) 1, is the earliest date that the power-
plant or installation will be able fo burn
coal and to comply with all applicable
requirements of section 119 of that Act
(42 U.S.C. 1857¢-10), and;

(b) until FEA has taken the actions
described in § 305.9 of this part and has
served the’affected powerplant or ma-
jor fuel burning installation a Notice of
Effectiveness, as provided in §§ 303.10(b)
and 303.37(b) of this chapter. Such or-
der.shall not be effective during any pe-
riod certified by the Administrator of
EPA under section 119(d) (3) (B) of such

. Act (42 U.8.C. 1857c-10(d) (3) (B)).

68. Section 305.8 is amended as fol-
lows: In the first sentence of paragraph
(a), “1978” is deleted and “1984” is in-
serted in lieu thereof; paragraph (b) is
revised; and in paragraph (c), “42 U.S.C.
1857c—(d) (3) (BN is inserted after the
words “Clean Air Act” and before the
§305.8 Modification, rescission and sus-

pension of prohibition orders.

= Ed Ed - *®

(b) Notice of mtentwn to modify or
rescind any prohibition order may be
published in the Feperat REGISTER. The
notice shall provide interested persons
with an opportunity to make written
presentation of data, views and argu-
ments regarding such action.

P B = T *

69. Section 3035.9 is revised to read as
follows:

§ 305.9 Consideration of environmental
impacts.

(a) Prior to issuance of a prohibition
order, FEA shall publish a program-
matic environmental impact statement
in accordance with section 102(2) (c) of
the National Environmental Policy Act
of 1969 (42 U.S.C. 4332) and in accord-
ance with Part 208 of this chapter, Such
statement shall include a discussion of
the environmental impact of and alter-
natives to the ESECA coal utilization
program and a description of the typi-
cal environmental impacts expected to
result from prohibiting powerplants and
major fuel burning installations from
burning natural gas or petroleum prod-
ucts as their primary energy source.

(b) Any notice of intention to issue
a prohibition order shall provide that
interested persons shall be afforded an
opportunity to make written and oral
presentations of data, views and argu-
ments, in acordance with the proce-
dures set out in the notice, regarding
the environmental impact of prohibiting
the powerplant or major fuel burning
installation identified in the notice of
intention from burning natural gas or
petroleum products as its primary en-
ergy source.

(c) Prior to fhe issuance of a Notice
of Effectiveness to any powerplant or
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major fuel burning installation, FEA
shall perform an analysis of the environ-
mental impact of the issuance of such
Notice of Effectiveness. That analysis
shall result in either (1) igsuance of a
declaration that a specific prohibition
order or group of prohibition orders will
not, if made effective by issuance of o
Notice of Effectiveness, be likely to have
a significant impact on the quality of
the human environment, or (2) preparae-
tion of an environmental impact state-
ment covering slgnificant slte-specific
impacts that are lkely to result from a
specific prohibition order or group of
prohibition orders and that have not
been adequately discussed in the pro-
grammatic environmental impact stato-
ment described in paragraph (a) of this
section or in other official documents
made publicly available during the FEA
proceedings in connection with fssuance
of a prohibition order or by EPA in the
course of its determinations with re-
spect to notification or certification pur-
suant to section 119 of the Clean Air
Act (42 U.S.C. 1857¢c-10), or otherwiso
made available to the public, If FEA
prepares an environmental Impact
statement covering significant site-spe-
cific impacts from & prohibition order or
group of such orders, the statement
shall be prepared and published for
comment in accordance with section 102
(2) (C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332) and
Part 208 of this chapter and prior to isstt=
ance of a Notice bf Effectiveness, Inter
ested persons may request o public heor-
ing pursuant to § 303.173 of this chapter
to comment on the contents of a draft
environmental impact statement pub-
lished pursuant to this paragraph.

PART 307——NEW_ POWERPLANTS AND
¥|%\%§MJOR FUEL BURNING INSTALLA-

. 10 CFR Part 307 is amended as fol«
ows:

70. The heading “Part 307 New Pow-
erplants” is amended by inserting “and
New Major Fuel Burning Installations”
after the word “Powerplants” as set forth
above,

T1. The table of Contents to Part 307
is amended by deleting the words “307.6
Identification of powerplants in the early
planning process.” and inserting the
words “307.6 Identification of power-
plants and major fuel burning installa«
tions in the early planning process.,” in
lieu thereof.

72. The citation of authority follow-
ing the Table of Contents to Part 307 is
revised to read as follows:

Avrnorrry: Energy Supply and Environe
mental Coordination Act of 1974 (Pub. L.
.93-319) (15 U.S.C. 791 et seq.), ns amended
by Pub. L. 94-163; Federal Energy Adminis«
tration Act of 1974 (Pub. L. 93-275) (16
U.S.C. 761 et seq.) as amended by Pub, L, 94~
385; E. 0. 11790 (39 FR 23185),

§ 307.1 [Amended]

73. Section 307.1 is amended as fol-
lows: In paragraph (a), insert the words
“and major fuel burning installations”
after the word “powerplants”; and in
paragraph (b), insert “(15 U.S.C. 792)"
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after “ESECA”, -and insert the words
“or major fuel burning installation” after
the word “powerplant”.

74. Section 307.2 is amended by insert-
ing the definitions-of “Dispatching sys-
tem”, Major fuel burning installation”,
“Notice of -Effectiveness”, “Preliminary
feasibility study”, and “Process fuel use”,
and by revising the definitions set forth
‘below to read as follows:

§307.2 Definitions.

“Action” means a construction order,

or modification-or rescission of such or-

- der, issu€d by FEA pursuant to sectioh 2
(c) of ESECA (15 U.S.C. 792(c)).

* > x * =

“Combustion gas turbine” means an
electric power generating unit that is a
combination of a rotary engine driven
by a gas under pressure that is created
by the combustion of a fuel, usually
natural gas or a petroleum product, with

-an eleetric power generator driven by

such engine.

- “Construction order” means a diree-
tive issued by FEA pursuant to section
2(¢) of ESECA (15 U.S.C. 792(c)) that
requires a powerplant or major fuel

. burning installation in the early plan-
ning Dy ﬂessa(other than a combustion
gas turbine or combined cycle unit) to
be designed and constructed to be cap-
able of using coal as its primary energy
souree.

“PDispatching system” means (1) an
integral group of powerplants within a
geographical power pool for which there
is centralized confrol of power genera-
tion, scheduling, and transmission; or

* (2) where there is no such integral power

" system, that powerplant or group of pow-
-erplants determined by FEA, in consulta-
tion with the Federal Power Commission,
to constitute a power generation system

- sufficient in scope that FEA may make a
reliability finding within the meaning

. of-ESECA.  _

“Early planning process” (1) in the
case of powerplants, commences 10 years
prior to the planned commencement of
the sale or exchange of electric power
by a powerplant and terminates with
commencement of the driving of the
foundation piling, or the equivalent
foundation structural event, in accord-

ance with final drawings for the main_

boiler of the powerplant which were ap-
proved prior to commencement of such
structural event; and (2) in the case of
major fuel burning installations com-
mences with completion of the prelimi-
nary feasibility study and terminates
when the major fuel burning installa-
tion can no longer be ordered to bhe
designed and constructed so as to be
" capable of burning coal as its primary
energy source without suffering signifi-
cant financial or operational detriment
due to the impairment of prior commit-
ments. Typically, such a termination
point will coincide with the completion
of the major fuel burning installation’s
foundation, or the equivalent foundation
structural event, in accordance with final
drawings for the major fuel burning in-
stallation-which were approved prior to
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the commencement of such structural
event.

* -~ * L] &

“ESECA” means the Energy Supply
and Environmental Coordination Act of
1974 (Pub. L. 93-319) (15 U.S.C. 791 et
seq.), as amended by Pub. L. 94-163.

“FEA" means the Federal Energy Ad-
ministration, including the Federal En-
ergy Administrator as defined in section
14(a) of ESECA (15 U.S.C. 798(a)), or
his delegate.

-] x L & *

“Major fuel burning installation”
means an installation or unit other than
a powerplant that Nas or is a fossil-fuel
fired boiler, burner, or other combustor
of fuel or any combination thereof at
a single site, and includes any person
who owns, leases, operates or controls
any such installation or unit.

* o © & L

“Notice of Effectiveness” means either
a written statement issucd by FEA to
an existing powerplant or major fuel
burning installation, subsequent to a cer-
tification or notification by EPA pur-
suant to section 119(d)(1)(B) of the
Clean Air Act (42 U.S.C. 1857c-10(d) (1)
(B)), advising such powerplant or in-
stallation of the date that a prohibition
order applicable to it and the prohibi-
tions contained therein become effective;
or 2 written statement issued by FEA to
a powerplant or major fuel burning in-
stallation advising such powerplant or
installation of the date that a construc-
tion order applicable to it becomes

" effective.

L3 -] -3 - N 3
“Preliminary feasibility study” means

that analysis, formal or otherwise, which
concludes that new, additional, or re-

* placement capacity appears to be re-

quired and which precedes the mana-
gerial decision to initiate the design of

. amajor fuel burning installation.

“Primary energy source” means, with
respect to a powerplant or major fuel
burning installation that utilizes a fossil
fuel, the fuel that is or will be used
for all purposes except the minimum
amounts required Ior start-up, testing,
flame stabilization and control, and
process fuel use, and except, with regard
to powerplants or major fuel burning in-
stallations issued prohibition orders that
also are issued compliance date exten-
sions by EPA in accordance with scction
119 of the Clean Alr Act (42 U.S.C. 1857¢c-
10), such minimum amounts of fuel re-
quired to enable such powerplant or
major fuel burning installation to com-
ply with applicable primary standard
conditions prescribed by EPA in accord-
ance with CFR 55.04, Provided, Such
minimum amounts of fuel may be used
only when such primary standard con-
ditions “include the utilization of inter-
mittent control systems and only during
such temporary periods as use of such
minimum amounts is absolutely neces-
sary to meet the terms of the primary
standard conditions relating to use of

intermittent control systems. *
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“Proceeding” means the process and
activity, and any part thereof, instituted
by the FEA, either on its initiative or in
response to an application submitted by
a powerplant or major fuel burning in-
stallation, that may lead to an action

- by FEA.

“Process fuel use” means that fuel use
for which alternate fuels are ngt tech-
nically feasible such as in applications
requiring precise temperature controls
and precise flame characteristics.

- L4 - » »

75. Section 307.3 is revised fo read as
follows:

§307.3 Use of coal as the primary en-
ergy sonrce.

(a) Any powerplant or major fuel
purning mnstallation in the early plan-
ning process (other than a combustion
gas turbine or combined cycle unit) may
be required by FEA to be designed and
constructed to be capable of using coal
as its primary energy source, by means
of the Issuance of a construction order to
cuch powerplant or major fuel burning

_installation, subject to the findings stated

in parasraphs (b) and (¢) of this see-
tion and after consideration of the fae-
tors stated in paragraph td) of this sec-
tion. FEA may at its discretion, make
these findings and undertake the con-
sideration of these factors for an individ-
ual powerplant or major fuel burning

“installation or for combinations of poter-

plants or major fuel burning installations
at a single site. The requirement that a
powerplant or major fuel burning instal-
lation be capable of using coal as its pri-
mary energy source shall be satisfied if
the powerplant or major fuel burning in-
stallation is designed and constructed
to use only coal as its primary energy
scurce, or to use two or more fuels inter-
changeably, one of which is ceal, as its
primary energy source.

(b) A powerplant or major fuel burn-
ing installation shall not be required to
be designed and constructed to be capa-
ble of using coal as its primary energy

JSource unless FEA finds that such power-

plant or major fuel burning installation
is in the early planning process; and in
the case of a major fuel burning installa-
tion, also finds that such installation
meets the design firing rate requirement
in § 307.6(b) (3).

(¢) No powerplant or major fuel burn-
ing installation in the early planning
process shall be required to be designed
and constructed to be capable of using
ccal as its primary energy source if FEA
finds that:

(1) In the case of a powerplant, the
desirn and construction of a powerplant
with the capability of using ceal as its
primary energy source is likely to result
in an impairment of the reliability or
adequacy of service to be provided by
such powerplant. For purposes of this
finding, whether there is likely to be an
impairment. of the “reliability or ade-
quacy of service” shall be determined by
an analysis of the loads of the electric
power dispatching system of which the
powerplant would be a part, and the net
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dependable electrical capacity and en-
ergy resources of such system in rela-
tion to the powerplant’s proposed electric
power and energy output, and an evalua-
tion of the effects of a delay, if any, in
the commencement of the sale or ex-

change of electric power that might re-.

sult if FEA required the powerplant to
be designed and constructed to be capable
of using coal as its primary energy
source. (“Impairment’ means a signifi-
cant increase in the probability of loss of
load on the dispatching system of which
the powerplant would be part as a result
of FEA requiring that such powerplant
be designed and constructed to be capa-
ble of using coal as its primary energy
source, which increase in probability of
loss would be sufficient to result in a sub-
stantial hazard to commerce or the pub-
lic health and safety.)

(2) An adequate and reliable supply
of coal is not expected to be available,
For purposes of this finding, the avail-
ability of an adequate and reliable sup-
ply of coal shall be determined by evalu-
ating the type of coal that it is antici-
pated the powerplant or major fuel burn-
ing installation will be able to utilize and
the location of such coal; evaluating the
practicability of coal production, includ-

ing the possibility that new mines will ,

be opened before the powerplant com-
mences the sale or exchange of electric
power or before the start-up of the ma-
jor fuel burning installation for the com-.
mercial or other purpose for which such
installation is designed or intended to be
used, and anticipated demand; and eval-
uating any State or local laws or policies
limiting the extraction or the utilization
of coal. The availability of coal trans-
portation facilities shall also be con-
sidered. ,

(d) In making the evaluation whether
a powerplant or major fuel burning in-
stallation in the early planning process
should be required to be designed and
construeted to be capable of using coal
as its primary energy source, FEA shall
consider, among other factors—

(1) The existence and effects of any
contractual commitment for the con-
struction of such powerplant or major
fuel burning installation;

(2) The capability of the powerplant
or major fuel burning installation to re-
cover any increase in projected capital
investment required as a result of a
construction order (In evaluating “ca-
pability,” FEA will include in its analysis
the owner of the powerplant or major
fuel burning installation.) ; and

(3) In the case of a powerplant, the
relevant regulations or policies of any
State or local agency with jurisdiction
over the sale or exchange of electric
power by powerplants, -

(e) A powerplant or major fuel burn-
ing installation in the early planning
process may be required to be designed
and constructed to be capable of using
coal as its primary energy source on the
basis of FEA action taken on its initiative
or at the conclusion of proceedings ini-
tiated by an application.

76. In § 307.4, paragraph (a) is revised
to read as follows:

-
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§ 307.4 Public participation.

(a) No powerplant or major fuel burn-
ing installation in the early planning
process shall be iss\ued a construction or-
der requiring such powerplant or instal-
lation to. be designed and constructed to
be capable of using coal as its primary
energy source unless prior to issuance of
the order there has been published in the
FEDERAL REGISTER a notice of FEA’s in-
tent to issue a construction order, and
an opportunity has been given to in-
terested persons to make written presen-
tation of data, views and arguments re-
garding such action.

& " B = o ”

77. Section 307.5 is revised td read as
follows:

§ 307.5 Effective date of construction
orders.

A construction ordef issued to a
powerplant or major fuel burning in-
stallation in the early planning process
shall not be effective until FEA has taken
the actions described in § 307.7 and has
served such powerplant or installation a
Notice of Effectiveness, as provided in
§§ 303.10(b) and 303.47(b) of this
chapter.

78. Section 3037.6 is revised to read as
follows:

§ 307.6 Reporting Requircment for
powerplants and major fuel burning
installations. -

(a) (1) An “Identification Report,
Powerplant in Early Planning Process”,
FEA Form C-603-S-0, shall be filed by
each powerplant (other than a combus-
tion gas turbine or combined cycle unit)
that is in the early planning process.

(2) Any powerplant that enters the
early planning process at any time in
a month shall file such FEA Form C-

603-S-O with the FEA at the address’

provided in § 303.12 of this chapter, by
the fifteenth day of the subsequent
month.

(3) If any information submitted on
FEA Form C-603-S-O changes, a revised
form should be.submitted to the FEA
within 30 days of the change.

(b) (1) () Any major fuel burning in-
stallation which is in the reporting inter-
val as defined in subparagraph (2) (iii) of
this paragraph and which meets the de-
sign firing rate requirements as defined
in subparagraph (3) of this paragraph
shall file a “Major Fuel Burning Installa-~
tion-Early Planning Process Identifica-
tion Report”, FEA Form C-607-S-O.

(ii) FEA Form C-607-S-O is divided
into schedules A-1, A-2, and A-~3. One
Schedule A-1 must accompany each sub-
mission of one or more Schedule A-2’s,
One Schedule A-2 must be filed at the
address provided in § 303.12 of this chap-
ter for each major fuel burning installa-
tion which meets the requirements in
paragraph (141) (@) of this section.
Schedule A-3 need only bé filed by those
major fuel Burning installations which
receive a written request to do so by the
FEA.

(2) () A major fuel burning installa-
tion which was jn the reporting interval
December 27, 1976 and which met the

©

design firing rate requirements on that

date shall file FEA Form C-607-8-0 on
or before the 30th day after the FEA
publishes in the Fepoman REGISTER how
tice of this reporting renquirement or
within 21 days after individual notifica-
tion by FEA that a Report should be
submitted, whichever date comes first.

(i) A major fuel burning installation
which enters the reporting interval after
December 27, 1976 and which meets the
design firing rate requirements as of
the date it enters the reporting interval
is required to file FEA Form C-607-S-0
on or before the fifteenth day of the
month subsequent to the month in which
it enters the reporting interval.

(iil) For the purposes of filing FEA
Form C-607-S-0 the ‘reporting intor«
val” is the period which commences upon
completion of 2 preliminary feasibility
study for the major fuel burning installa-
tion and ends upon completion of the
foundation of the major fuel burning
installation. If no preliminary feasibility
study can be identified, the reporting in-
terval commences at the earlier of (A)
the formation of a contract, express or
implied, for design of the combustoy, or
if such design is not to be performed in
accordance with a contract, the date the
managerial decision to initinte design
work is made, or (B) the approval of
construction funds for the major fuel
burning installation by responsible
officials.

(3) The “design firing rate require-
ments” referred to in § 307.3(b) and in
this paragraph are met for each major
fuel purning installation that (1) has &
design firing rate of 100 million Btu's per
hour or greater, or (i) has a design flr«
ing rate of 50 million Btu’s per hour or
greater and has a design firing rate of
100 million Btu’s per hour or greater
when taken in the aggregate with other

“major fuel burning installations at the

same location which have design firing
rates of 50 million Btu’s per hour or
greater and were in the reporting in-.
terval as of December 27, 1976 or there-
after entered the reporting interval.

(4) A major fuel burning installation
which enters the reporting interval bt
does not meet the design firing rate ro-
quirements on that date i3 required, if
it subsequently meets the design firing
rate requirements in accordance with
subparagraph (3) (i) (because addi-
tional major fuel burning installations at
the same location enter the reportiy
interval), to file FEA Form C-607-8-O
on or before the fifteenth day of the
month subsequent to the month in which
it meets such requirements,

(5) If any information submitted on
FEA Form C-607-S-0O Schedules A-1, A~
2, A-3 changes, a revised Schedule(s)
should be submitted to the FEA within
30 days of the change.

79. Section 307.7 is amended as fol-
lows: In the first sentence of paragraph
(a), insert “(42 U.S.C. 4332), and in ac¢-
cordance with Part 208 of this chapter”
after “1969” and before the period; and
paragraphs (b), (¢) and (d) are revised
to read as follows:

»



§ 307.7 Consideration of environmental
impacts.
3 * * * »

(b) A notice of intention to issue &
construction order shall provide that in-
terested persons shall be afforded an op-
portunity to make written presentation
. of data, views, and arguments, in ac-

cordance with the procedures set’out in
the notice, regarding the environmental
impact of ordering a powerplant or
major fuel burning installation in the
early planning process to be designed
and constructed so as to be capable of
using coal as its primary energy source.
(¢) Prior to the issuance of a Notice

. of Effectiveness to any powerplant or
major fuel burning installation, FEA
shall perform an analysis of the environ-
mental impact of the issuance of such
Notice of Effectiveness. That analysis
shall result either in (1) issuance of &
declaration that a specific construction
order or group of construction orders will
not, if made effective by a Notice of Ef-
fectiveness, be likely to have a significant
impact on the quality of the human en-
vironment, or (2) preparation of an en-
vironmental impact statement covering
significant site-specific impacts that are
likely to result from a specific construc-
tion order or group of construction
orders and that have not been adequately
discussed in the programmatic environ-
mental impact statement described in
paragraph (a) of this section, or in other
official documents made publicly avail-
able during the FEA proceedings in con-
nection with issuance of a construction
order, or otherwise made available to the

public. If FEA prepares an environ-'

mental impact statement covering signifi-
cant site-specific impacts from a con-
struction order or group of such orders,
the statement shall bhe prepared and
published for comment in accordance
with section 102(2) (C) of the National
‘Environmental Policy Act of 1969 (42
U.S.C. 4332) and Part 208 of this chap-
ter and prior to issuance of a Notice of

Effectiveness. Interested persons may re-’

quest & public hearing pursuant to
§ 303.173 to comment on the contents of
a draft environmental impact statement
published pursuant to this paragraph.

(d) Any construction order that has
been issued to s powerplant or major
fuel burning installation in the early
planning process for which FEA has
prepared a site-specific environmental
impact statement, pursuant to para-
graph (¢) of this section, may be modi-
fied or rescinded by FEA on its initia-
tive, based upon the information con-
tained in such statement, prior to issu-
ance of a Notice of Effectiveness.

PART 309—ALLOCATION OF COAL

10 CFR Part 309 1s amended as fol-
lows:

80. The Table of Contents to Part 309
is amended by inserting the words “309.5
Procedures.” in the appropriate se-
quence. .

81. The citation of authority following
the Table of Contents to Part 309 is re-
vised to read as follows: .

PROPOSED RULES

AvuTrHoRrry: Encrgy Supply and Environ-
mental Coordination Act of 1074 (Pub. L.
93-319) (156 U.8.C. 791 et seq.), as amended
by Pub. L. 94-163; Federal Energy Adminis-
tration Act of 1974 (Pub. I. 03-276) (15
U.8.C. 761 et seq.), as amended by Pub, L.
94-385; E.0. 11780 (33 FR 23185).

82. Section 309.1 is revised to read as
follows:

§309.1 Scopc.

(a) Applicability. This part applies to—

(1) Any powerplant or major fuel
burning installation that has been is-
sued a prohibition order;

(2) Any person designated by the Ad-
ministrator of EPA as one upon whom
fuel exchange requirements should be
imposed, as provided in section 119¢j) of
the Clean Air Act (42 US.C. 1857-10
(3)), to avoid or e the adverse

.impact on public health and welfare of

) the conversion by any fuel burning
source to the burning of coal as its pri-
mary energy source, as described in sec-

tion 119¢c) of the Clean Air Act (42

U.S.C. 1857c~10(c)), (i) an allocation
of coal under sectlon 2(d) of ESECA
(15 U.S.C. 792(d) ), or (iii) an allccation
of petroleum products under the author-
ity of the Emergency Petroleum Alloca-
tion Act of 1973 (15 U.S.C. 751 et seq.),
as amended;

(3) Any ultimate coal consumer lo-
cated in an area of the United States
that is designated by the Administrator
of EPA as an area that requires that
available low-sulfur fuel be distributed
to it, to the maximum extent practica-
ble, on a priority basis to avoid or mini-
mize adverse impact on public health, as
provided in section 7 of ESECA (15
U.S.C. 793); and

(4). Any supplier (or other persen)
that provides, or is capable of providing,
coal, other than quantities of coal that
comprise an ultimate coal consumer’s
on-site coal inventory, to any person, in-
cluding itself, whether by sale, exchange
or otherwise.

(b) Purpose. This part, together with
Part 303 of this chapter, establishes the
methods and procedures by which FEA
will exercise its powers under section 2
(@) of ESECA (15 U.S.C. 7192(d)) to al-
locate coal to certain powerplants and
major fuel burning installations and to
other persons to the extent necessary to
carry out the purposes of ESECA.

83. Section 309.2 is amended by adding
the definition of “Process fuel use”, and
by revising the definitions set forth he-
low to read as follows:

§309.2 Definjtions.

L4 - . . L ]

“Action” means a supply order, or
modification or resclssion of such order,
issued by FEA pursuant to section 2(d)
of ESECA (15 U.S.C. 192(d)).

“Air pollution requirement” mnreans
any emission limitation, schedule or
timetable for compliance, or other re-
quirement, which is prescribed under any
Federal, State, or local Iaw or regulation,
including the Clean Air Act (except for
any requirement prescribed under sub-
sections (¢) or (d) of sectlon 119, cec-
tion 110(a) (2) (¥ (v), or section 303 of
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such Act (42 US.C. 1857¢-10, 1857¢-5(a)
Q) ™ (v) and 1857h-1, respectively)),
and which limits stationary source emis-
slons resulting from combustion of fuels
(including a prohibition on, or specifica-
tion of, the use of any fuel of any type,
grade, or pollution characteristic).

- - - E 3 -

“Compliance date extension” meansan
extension issued by the Administrator of
EPA in accordance with section 119(c)
of the Clean Air Act (42 U.S.C. 1857c-10
(c)) as a result of which a powerplant or
major fuel burning installation shall not,
until January 1, 1979, be prohibited, by
reason of the application of any air
pollution requirement, from burning coal
which is available to such source, except
as otherwise provided in section 119(d)
(3) of that Act (42 U.S.C. 185Tc-10(d)

3)).

- . - - -

“ESECA” means the Energy Supply
and Environmental Cgordination Act of
1974 (Pub. L. 93-319) (15 U.S.C. 791 et
£eq.), as amended by Pub. L. 94-163.

“FEA"” means the Federal Energy Ad-
ministration, including the Federal
Energy Administrator as defined in sec-
tion 14(a) of ESECA (15 US.C. 733(2)},
or his delezate.

- © . s *

“Notice of effectiveness” means either
a written statement issued by FEA to an
existing powerplant or major fuel burn-
ing installation, subsequent to a certifi-
cation or notification by EPA pursuant
to section 119(d) (1) (B) of the Clean Air
Act (42 U.S.C. 1857c-10(d) (1) (B)), ad-
vising such powerplant or installation of
the date that a prohibition order appli-
cable to it and the prohibitions contained
therein become effective; or a writfen
statement issued by FEA to a powerplant
or major fuel burning installation advis-
ing such powerplant or installation of
the date that a construction order appli-
cable to it becomes effective.

“Primary energy source” mzans, with
respech to a powerplant or major fuel
burning installation that utilizes a fossil-
fuel, the fuel that is or will be used
for 211 purposes except for the minimum
amounts required for startup, testing,
flome stabilization and control, and
process fuel use; and except, with regard
to powerplants or major fuel burning
installations issued prohibition orders
that also are issued compliance date ex-
tensions by EPA in accordance with sce-
tion 119 of the Clean Air Act (42 US.C.
1857c-10), for such minimum amounts
of fuel required to enable such power-
plant or major fuel burning installation
to comply with applicable primary
standard conditions prescribed by EPA
in accordance with 40 CFR 55.04, Pro-
vided, Such minimum amounts of fuel
may be used only when such primary
standard conditions include the ufiliza-
tion of intermittent control systems and
only during such temporary periods as
use of such minimum amounts is abso-
lutely neceszary to meet the terms of the
primary standard conditions relating to
use of intermittent control systems.

21, 1977
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“proceeding” means the process and
activity, and any part thereof, instituted
by the FEA either on its initiative, or in”
response to the designation by the Ad-
ministrator of EPA of persons upon
whom a fuel exchange requirement is to
be imposed, or in response to an applica~
tion submitted by a powerplant or major
fuel burning installation that has been
issued @ prohibition order or by any ulti-
mate coal consumer located in an area
of the United States that has been desig-
nated by the Administrator of EPA as
an area that requires, to the maximum
extent practicable, that available low sul-
fur fuel be distributed to it on a priority
basis to avold or minimize adverse im-~
pact on public health, that may lead to
an action by the FEA or by the Admin-
istrator of EPA with respect to such ulti~
mate consumer, . .

“Process fuel use” means that fuel use
for which alternate fuels are not tech-~
nically feasible such as in applications
requiring precise temperature controls
and precise flame characteristics.

“Prohibition order” means a directive
Issued by FEA pursuant to sections 2 (a)
and (b) of ESECA (15 U.S.C. 792(a),
(b)) that prohibits a powerplant or
major fuel burning installation from
burning natural gas or petroleum prod-
ucts as its primary energy source.

* -] * * E 3

“Stationary source fuel or emission
limitation” means any emission limita-
tion, schedule or timetable of compli-
ance, or other requirement, which is pre-
seribed under the Clean Air Act (other
than sections 119, 111¢b), 112 or 303 (42
- U.8.C, 1857c-10, 185Tc-6(b), 1857c~T7 and’
1857h~1, respectively)) or contained in
an applicable implementation plan
(other than a requirement imposed un-
der suthority described in section 110(a)
(2) (F) (v) of such Act (42 U.S.C. 1857c~
5(a) (2) ( (v))), and which limits, or is
designed to Ilimit, stationary source
emissions resulting from combustion of
fuels, including a prohibition on, or
specification of, the use of any fuel of
any type, grade, or pollution charac-
teristic. ’

* * * * *

“Supply order” means a directive is~
sued by FEA pursuant to a rule promul-
rgated pursuant to section 2(d) of ESECA
(15 U.8.C. 792(d)) requiring that an au-
thorized purchaser (including a power-
plant, major fuel burning installation,
an ultimate coal consumer, a supplier or
other person) be provided coal by a des-~
ignated supplier (or other person) in
&céordance with stated terms and con-

ons.

* bd * * *

84. Section 309.3 is amended as fol-
lows: The first sentence of. paragraph
(a) (1) is revised; the first two sentences
of paragraph (b) are revised; in the first
gentence of paragraph (¢), the words “of
coal”, which follows the term “ultimate
coal consumer”, are deleted, and “1978”
is deleted and “1984” is inserted in lieu
thereof; paragraph (c¢) (1) is revised; in
paragraph (c) (2), the phrase “ultimate
consumers of coal” is deleted and the

FEDERAL
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term “ultimate coal consumers” is in-
serted in lieu thereof; in the first sen-
tence of paragraph (d)(2), the word
“of” is inserted after the word “issu-
ance”; and paragraph (d) (3) is revised.

§ 309.3 Method of Allocation.

(a) (1) Subject to -subparagraph (2)
of this paragraph, a powerplant or ma-~
jor fuel burning installation that has
been issued a prohibition order may be
provided specified quantities of coal,
upon application or at FEA’s initiative,
during any specified period prior to De-
cember 31, 1984 from a specified supplier
(or other person) by means of the is-
suance of a supply order, provided that
such allocation of coal is feasible, * * *

* * * * *

(b) Any person designated by the Ad-
ministrator of EPA as one upon whom
a fuel exchange requirement should be
imposed to avoid or minimize the ad-
verse impact on public health and wel-
fare of the conversion by any-fuel burn-
ing stationary source to the burning of
coal as its primary energy source, as de-
seribed in section 119¢(¢) of the Clean
Air Act (42 U.S.C. 1857c-10), or of an
allocation of coal or petroleum products,
shall be provided, by exchange, specified
quantities of coal during any period
prior to December 31, 1984 from a speci-
fied supplier (or other person) by means
of the issuance of a supply order to such
supplier (or other person) umless FEA
determines (after consultation.with the
Administrator of EPA) that the costs or
consumption of fuel resulting from re-
quiring such exchange will be excessive.

For purposes of this .paragraph, the
determination whether the costs or con-
sumption of fuel resulting from, such
fuel exchange will be excessive shall in-
clude an analysis, with respect to each
person upon whom the fuel exchange re-
quirement is to be imposed, * * *

o * Ed Ed *

(c) * % %

(1) The type of coal that is required to
satisfy the needs of ultimate coal con-
sumers within the designated area, the

" availability of such coal and the capabil-

ity of a supplier (or other person) to
meet the demand resulting from the im-
position of such requirement, the means
and availability of transportation of such
_coal to ultimate coal consumers located

within the designated area;
L * * R * *
(@ * =*»

(3) A supply order that directs a sup-
pller (or other person) to provide coal
to an ultimate coal consumer located in
an area-of the United States desizgnated
by the Administrator of EPA as an area
requiring, to the maximum extent prac-
ticable, available low sulfur fuel to avoid
or minimize adverse impact on public
health and welfare may require that ex-
isting or prospective coal supply con-
tracts between the supplier (or other per-
son) and an ultimate coal consumer
located In such area be given priority
over the supplier’s (or other person’s)
other existing or prospective coal suply
contracts.,

§309.4 [Amended]

85. In §309.4, the first sentence i
amended by deleting “1978" and inserting
“1984” in leu thereof.

[FR Doc.77-8362 Filed 3-16-77;3:25 pm}

SMALL BUSINESS
ADMINISTRATION
[ 13CFRPart 107 ]

SMALL BUSINESS INVESTMENT
COMPANIES

Notice of Proposed Rulemaking

AGENCY: Small Business Administra<
tion.

ACTION: Notice of proposed rulemak-
ing.

S Y: The proposed amendment
to § 107.901 of the SBIC Regulations (au-
thorizing o licensee to assume temporary
control over a portfolio Small Concern
in order to protect its investment) would
bring assumption of control pursuant to
representation on the Board of Directors
into line with § 107.901(b) (1), deeming.
control to exist where licensee owns or
controls as much as 50 percent of the
voting securities. Present §107.901(a)

prohibits SBIC assumption of control
“pursuant to monagement agreements,
voting trusts, majority representation on
the Board of Directors, or otherwise,” un-
less necessary to protect its investment
and subject to filing o divestiture plon.
[Emphasis supplied] The proposed dele-
tion of the word, “majority”, end inser-
tion into § 107.901(b) of an express pro-
vision that equal representation on tho
Board of Directors constitutes presump-
tive control, will make it clear that & con-
trol divestiture plan must be filed where
a licensee has equal representation on the
Board, even in the absence of other fac-
tors indicating control.

DATES: Comments must ba received on
or before April 20, 1977, in triplicate, by
the Associate Administrator for Financo
and Investment, Small Business Admin-
istration, Washington, D.C. 20416,

FOR FURTHER INFORMATION CON-
TACT:

Peter F. McNeish, Deputy Assoclato
Administrator for Investment, Small
Business Administration, 1441 L Street
NW., Washington, D.C. 20416.

-Notice is hereby given that pursuant to
the authority contained in section 308
of the Small Business Investment Aot
of 1958, as amended, 15 U.S.C. 661, et
seq., 1t is proposed to amend, as set forth
below, § 107.901 (a) and (b) of Part 107,
Chapter I, Title 13 of the Code of Federal
Regulations.

Section 107.901 (8) and (b) would be
revised to read as follows:
§107.901 Control of small concerns. *

(a) General, The Act does not contems-
plate that Licensees sholl operate busi-
ness enterprises or function as holding
companies exercising Control over such
enterprises. Accordingly, neither a Li-
censee nor o Licensee and its Assoclates,
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nor two or more Licensees may, except as
hereinafter set forth, assume Control
over a Small Concern pursuant to man-
agement agreements, voting trusts, rep-
resentation on the Board of Directors,
or otherwise. :

(b) Presumption of Control. Control
over a Small Concern will be presumed to
exist whenever a Licensee or a Licensee
and its Associates, or two or more
Licensees:

(1) Own or Control, directly or indi-
rectly, fifty percent or more of the out-
standing voting securities, if held by less
than fifty shareholders; or

(2) Own or Control, directly or indi-
rectly, more than twenfy-five percent of
the outstanding voting securities or a
block of twenty or more percent which
is as large as or larger thdn the largest
other outstanding block of such securi-
ties, if held by fifty or more shareholders.
Potential ownership of voting securities
through options or conversion privileges
shall not be considered in de ini
whether a presumption of Control exists.

~ (3) Designate or Control, directly or
indirectly, fifty percent or more of the
voting positions on the Board of Direc-
tors of the Small Concern. Any presump-
tion of Control may be rebutted by evi-
dence satisfactory to SBA.

* * * % *

(Catalog of Federal Domestic Assistance Pro-
gram No. 59.011, Small-Business Investment
Companies.) . .

Dated: March 11, 1977. .
Rocer H., JONES,
Acting Administrator.
[FR Do¢.77-8305 Filed 3~18-77;8:45 am]

DEPARTMENT OF
TRANSPORTATION

Federal Aviation Administration

[14CFRPart71]
[Airspace Docket No. 77-NE-4]

TRANSITION AREA

Designation of State of Vermont Transition
Area R
AGENCY: Federal Aviation Administra-
tion.
ACTION:
making.
SUMMARY: This notice (NPRM) pro-
poses to amend § 71.181 of Part 71 of the
Federal Aviation Regulations [14 CFR
§71.1811 to designate the entire State
of Vermont a 1200-foot .transition area.
This would consolidate all existing 1200-
foot transition areas in the state and
would convert all the remaining uncon-
trolled airspace in the state (about 620
square miles) to controlled airspace, to
be known as the “State of Vermont
Transition Area.”*
DATES: Comments must be received on *
or before April 19, 1977. [Proopsed effec-
tive date: July 13, 19771

ADDRESSES: Send comments on the
proposals to: Federal Aviation Admin- )

1 Map Jled as part of original.

Notice of proposed rule-

PROPOSED RULES

istration, Ofiice of the Reglonal Counsel,
ANE-T, Attn: Rules Docket Clerk, Dock-
et No. 77-NE—4, 12 New England Execu-
tive Park, Burlington, Massachusetts
01803.

FOR FURTHER INFORMATION CON-
TACT:

Richard G. Carlson, Operations Pro-
cedures and Alirspace Branch, ANE-
536, Alr Traflic Division, Federal Avia-
tion Administration, 12 New England
Executive Park, Burlington, Massa-
chusetts 01803, (617-273-7285).

SUPPLENMENTARY INFORMATION:
Interested persons are invited to par-
ticipate in the making of the proposed

rule by submitting such written data,*

views, or arguments as they may desire.
Communications should Iidentify the
docket number and be submitted in du-
plicate to the Federal Aviation Admini-
stration, Office of the Regional Counsel,
New England Region, Attn: Rules Dock-
et Clerk, Docket No. 77-NE-4, 12 New
England Executive Park, Burlingston,
Massachusetts 01803. Al communica-
tions received on or before April 19, 1977,
will be considered by the Administrator
before taking action on the proposed rule.
The proposzal contained in this notice
may be changed in the light of comments
received. Al comments will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons., A-r
report summarizing each public contact
with FAA personnel concerned with this
rule making will be filed in the publie
regulatory docket.

Persons desiring copies of this NPRM
should contact: Rules Docket Clerk, Of~
fice of the Regional Counczel, ANE-T,
Federal Aviation Administration, 12 New
England Executive Park, Burlington,
Massachusetts 01803.

This proposal consolidates exzisting
transition areas presently listed in Part
71 of the Federal Aviation Regulations
under many geographic names into a
single 1200-foot transition area for the
entire State of Vermont and converts the
remaining uncontrolled airspace to a
1200-foot transition area.

Presently, about 93.5 percent of the
airspace in Vermont is designated as
1200-foot transition areas under various
local geographic names. All of this air-
space is contiguous. The consolidation of
this airspace into a single 1200-foot
transition area will simplify charting
and navigation.

In addition to the consolidation of
existing transition areas, the proposal
would designate approximately 260
square miles of uncontrolled alrspace
i the vicinity of Lyndonville, Vermont,
as a 1200-foot transition area. The desig-
nation of this area as a 1200-foot transi-
tion area is necessary to provide con-
trolled airspace for aircraft executing a
new NDB Precision Instrument Ap-
proach Procedure to the Caledonia
County Airport, Lyndonville, Vermont.

The proposal would also designate the
remaining uncontrolled airspace in Ver-
mont (approximately 360 square miles)
located in Northern Vermont from
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Groveton, Vermont, to the Canadian
border, as a 1200-foot transition area.
YWhile only a small portion of this air-
space is actually required for the NDB

ent approach to the Caledonia
-County Airport, the agency has deter-
mined that the remainder of this area
should also be designated a 1200-fdot
transition area for the following reasons:

1, The recently commissioned long
range radar system located at St. Albans,
Vermont, now provides radar coverage
to the northern portion of the State of
Vermont, The advantages of radar serv-
ice to users can only be realized through
desimnating this uncontrolled airspace
to controlled airspace.

2. Winnipssaukee Airvays, a Part 135
carrier, operates under a certified off-
airway route between Berlin, New Hamp-
chire, and Newport, Vermont. Approx-
imately eighty percent of this route
traverses uncontrolled airspace. This ac-
tion will provide controlled airspace with
radar service capablility.

3. Chart depiction of this revised 700/
1200-foot controlled airspace will en-
hance pilot capability in distinsuishing
boundaries of designated airspace.

§ 71181 [Amendcd]

Accordingly, the Federal Aviation Ad-
ministration proposzes to amend § 71.181
of Part 71 of the Federal Aviation Reg-
ulations (14 CFR § 71.181) as follows:

1. By designating a new transition area
to read:

STATE OF Vmo&m—lzoo-Foor
© 'TRANSITION AREA

That airspace extending upward from
1200 feet above the surface within the
territorial boundarizs of the State of
Vermont.

{Sce. 307(a) of the Federal Aviation Act of
1853 (72 Stat. 749; 49 US.C. 1348(3)) and of
£g¢. 6fc) of the Department of Transporta-
tion Act (49 U.S.C. 1655(c)).)

Nore~—The Federal Aviation Administra-
tion has determined that this document doss
not contain o major propesal requiring prep-
aration ¢f an Inflation Impaet Statement
under Ezecutive Order 11821 and OMB Cir-
cular A-107. -

Issued in Burlington, Maszachusetts,
on March 3, 1977, .

QuEnTHG S.'TavLozn,
Direetor, New England Region.

[FR D02.77-8233 Filed 3-18-77;8:45 am]

[14CFRPart71]
[Alrspace Docket No. 77-WA-5]

VOR FEDERAL AIRWAYS
Proposed Designation

At the request of the Canadian De-
partment of Transport, the Federal Avia-
tion Administration (FAA) is considering
an amendment to Part 71 of the Federal
Aviatlon Regulations that would desig-
nate the United States segments of V-348
between Thunder Bay, Ont.; Sault Ste.
Marle, Mich., and Sudbury, Ont.

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they moy desire. Communications

2, 1977
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chould identify the airspace docket num-
ber and be submitted in triplicate to the
Director, Great Lakes Region, Attention:
Chief, Alr Traffic Division, Federal Avia-
tion Administration, 2300 East Devon,
Des Plaines, 1. 60018. Al communica-
tions received April 20, 1977, will be con-~
cidered before action is taken on the
proposed amendment. The proposal con-
tained in this notice may be changed in
the light of comments received.

An official docket will be available for
examination by interested persons at the
Tederal Aviation Administration, Office
of the Chief Counsel, Attention: Rules
Docket, AGC-24, 800 Independence Ave-
nue, S.W., Washington, D.C. 20591. An
informal docket also will be available for

examination at the ofice of the Reglonal ’

Afr Trafiic Division Chief.

Requests for coplies of this notice of
proposed rulemaking should be addressed
to the Federal Aviation Administration,
Office of Public Affairs, Attention: Pub-
lic Information Center, APA-430, 800
Independence Avenue SW., Washington,
D.C. 20591. -

Nore.—The FAA has determined that this
document does not contain a major proposal
requiring preparation of an Infiationary Im-
pact Statement under Executive Order 11831
and OMB Circular A-107.

The proposed amendment would des-
ignate the United States segments of
V-348 which is proposed to extend from
Thunder Bay to Sault Ste. Marie via the
INT of the Thunder Bay 102° T (101° M)
and the Sault Ste. Marle 316* T (320°
M) radials. Also, from Sault Ste. Marie
to Sudbury via the INT of the Sault Ste,
Marie 066° T (070° M) and the Sudbury
282° 'T (290° M) radials. Additionally, on
request reporting points are proposed to
be established at the INTs of the New-
berry, Mich., 028° T (030° M) radials
with the Sioux Ste. Marie 300° T (304°
M) and 316° ‘T (320° M) radials® The
proposed route would help to expedite
the flow of en route traffic in this area.
(Sec. 307(a) of the Federal Aviation Act of
1958 (49 U.S.C. 1348(n)) and Bec. 6(c) of the

Department of Transportation Act (49 U.S.C.
1665(c)).) .

Issued in Washington, D.C., on March
14,1977,

WILLIAM E. BROADWATER,
Chief, Airspace and Air
Traffic Rules Division.

[FR Doc.77-8294 Filed 3-18-T7;8:46 am]

CIVIL AERONAUTICS BOARD

[ 14 CFR Parts 288 and 399 ]
[Economic Regulations Docket No. 29387;
Dated: March 8, 1977; EDR~321 PSDR-46]

EXEMPTION OF AIR CARRIERS FOR MILI-
TARY TRANSPORTATION; STATEMENTS
OF GENERAL POLICY

Minimum Rates

Notice is hereby given that the Civil
Aeronautics Board proposes to amend
Parts 288 and 399 of its regulations (14

1Map filed as part of the original docu-
ment.,

PROPOSED RULES

CFR Parts 288 and 399) concerned with
air transportation services performed
for 'the Department of Defense (DOD)
and procured by the Military Airlift
Command (MAC). The purpose of the
proposed amendments is explained in
the attached Explanatory Statement,
and the proposed amendments are set
forth in the Proposed Rule. The amend-
ments are proposed under authority of
sections 204, 403 and 416 of the Federal
Aviation Act of 1958, as amended (72
Stat. 743, 758 and 771, as amended; 49
U.S.C. 1324, 1373 and 1386).

Interested persons may participate in
the proposed rulemaking through sub-
mission of twenty (20) copies of written
data, views, or arguments pertaining
thereto, addressed to the Docket Section,
Civil Aeronautics Board, Washington,
D.C. 20428. All relevant material in com-
munications received on.or before April
7, 19717, and reply comments received on
or before April 22, 1977, will be con-
sidered by the Board before taking final
action on the proposed rules. Copies of
such communications will be available
for examination by interested persons in
the Docket Section of the Board, Room

711 Universal Building, 1825 Connecticut

Avenue, N.W., Washington, D.C. upon
receipt thereof.

A list of all persons filing comments
will be prepared by the Docket Section
and sent to the persons named thereon.
'Those persons filing responsive com-

" ments should serve any person whose

comment is dealt with in their respon-
sive comment.

Those persons planning to file com-
ments and/or responsive comments who
wish to be served with the comments
filed by others, and are willing to under-
take service of their own comments on
others, shall file with the Docket Section
at the above addreSs by March 18, 1977,
& request to be placed on the service list
in Dogket No. 29387. The service Bst will
be prepared by the Docket Section and
sent to the persons named thercon. The
persons on the service list are to serve
each other with their comments and/or
responsive comments at the time of fil-
ing, and are to Include appropriate proof
of service (Rule 8(e), 14 CFR 302.8(e))
with each fling.

By the Civil Aerona}utiés Board.

PryLLis T. KAYLOR,
Secretary.

EXPLANATORY STATEMENT

Part 288 of the Board’s Economic
Regulations (14 CFR Part 288) exempts,
subject to conditions, air carriers who
have contractual commitments to per-
form air transportation services for the
Department of Defense (DOD) from the
requirements of section 403 of the Fed-
eral Aviation Act of 1958, and certain of
the Board’s Economic Regulations. A
principal condition of the exemption is
that the compensation for such services
not be less than set forth in the Part.
‘The services for which the exemption is
provided consist of “Category B” serv-

ices, which are mainly international -

planeload passenger and cargo charters;
“Logair” services, which are cargo
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charters between Air Force bases within
the United States; “Quickirans” serv-
{ces, which are domestic cargo charters
between naval installations; and “Cate-
gory A” services which are individually
ticketed or waybilled passenger ond
cargo services on scheduled flights pur-
suant to contract. Section 399.16 of Part
399 of the Board’s Statements of den-
eral Policy (14 CFR 399) sets forth the
minimum per passenger mile rate that
the Board considers fair and reasonablo
for the transportation of “Category Z"
miiltary traffic, which consists of in-
dividually ticketed passengers carried on
scheduled flights pursuant to tariffs filed
by the carriers. This investigation is
concerned with the rates for Category
B and A services? °

By ER-962, adopted July 27, 1976, tho
Board established inferim final rates for
“Categories B and A” forelrm and over-
seas air transportation services pending
completion of a {ull-scale MAC rate ro-
view, and the establishment of prospec-
tive final rates. In ER-981, effectivo
January 11, 1977, the Board™ furthor
amended Part 288 by adding a surcharge
to the interim final rates related to in-
creases in the price of fuels consumed.
in performance of MAC servlces?

With this Notlce of Proposed Rule-~
making, the Board is now proposing ro-
vised minimum rates applicable to
“Categories A, B & Z” forelgn and over=
seas air transportation services to be ef=
fective prospectively from the date tho
revised final rates are adopted.?

‘The techniques used in this proceed-
ing are essentially the same &5 those used
In previous comprehensive reviews of
MAC rates. 'The nine carriers now porw
forming fixed-buy MAC charter operas-
tions have furnished projections of the
costs that each expects to incur for por-
formance of thes? services during fiscal
year 1977, based on experienced results
during fiscal year 1976. No conferences
were held with the carriers or DOD ay
in past rate reviews, in the interest of
expediting this proceeding. However, tho
Board’s staff did consult with carrler
representatives with regard to their fore«
casts and as a result the carrlers fur«
gisgwd additional and clarifying support

ata.

‘The DOD has also reviewed the carrler
data and furnished its own analyses and
views on varlous aspects of tho car«
rier's operational and cost projections,
The Board has reviewed the materialy
submitted by the carriers and the DOD.
Based upon an analysis of all information
and comments submitted, the Board hay
tentatively determined that certain ad«
justments in the cost forecasts are ap«
propriate. These adjustments are cone
sistent with policies developed in prior
reviews, the ratemaking policles an«
nounced in various phases of the Domeg«

1gnder section 399.16, the Category %
minimum rate is sot at the one way Category
B rate. ”

2This superseded ER-073, dated Octobor
1, 1976.

$For tho final rule amendment, tho pro-
posed rates will be updated to refléot latest
avallable data., -

21, 1977



tic Passenger-Fare Investigation (Docket
21866), and Part 399 of the Board's
Statements of General Policy. They are
detailed in the appendices hereto, which
set forth each carrier’s forecast, the ad-
justments thereto, and the resultant rec-
ognized costs. The more significant ad-
justments and departures from past
costing and ratemaking practices are ex-
plained in the subsequent sections of this
statement.

MinniULI RATES FOR LarRGE TURBO-JET
AIRCRAFT

AIRCRAFT TTILIZATION

A review of the hours of daily aircraft
utilization forecast by the carriers, com-
Dpared -to base-period experience both-in
MAC and commercial operations, indi-
cates that in view of the decline in the
total amount of MAC procurement, the
carriers’ forecasts appear to be reason-
able. The projections range from 7.5 to
125 hours of average daily utilization
depending upon operational characteris-
ties and experience, -

DEPRECIATION AND LEASED AIRCRAFT

The rates proposed are consistent with
the depreciation guidelines contained in
§ 399.42 of the Board’s Policy Statements
which preseribes a 14-year service life
and twospercent residual value for tur-
bo-fan aircraft. We are adhering to the
historical MAC ratemaking policy of rec-
ognizing flicht equipment investment as
at the mid-point of the forecast year,
ie., March 31, 1977,

Leased aircraft costs have been In-
cluded in conformance with § 399.43 of
the Board’s Policy Statements, which
sets forth the Board’s treatment of leased
aircraft for ratemaking purposes. In gen-
" eral, the section provides that for rate-
making purposes the Board will recognize
only actual rental expenses. However, in
unusual circumstances, a profit element
may bé added to reflect the additional
risks of operations with leased aircraft
that are not compensated for by the re-
turn on investment. In the present re-
view, in addition to recognizing actual
rental expenses, we have included a 4.5-
percent return element on leased alrcraft
in those cases where the ratio of the
value of the carrier's leased alreraft to
the-fotal value of the carrier’s fleet as-
signed to MAC international operations
exceeds 32.85 percent’ The regulation
provides that where special or unusual
circumstances are found to exist, a profit
element may be added where the invest-
ment represented by a carrler’s leased
aircraft in relation to its total aircraft is
significantly in excess of the aggregate of
the industry, in prior proceedings defined
as the average for the domestic trunk and
the local service carriers. In the last MAC,
rate review, 40 percent was used as the

¢Ten percentage points above the 2285
percent average for the domestic trunks and
local service carrlers, see Appendix J. (Ap-
pendices A-J filed as part of the original
document.)

PROPOSED RULES

base ratlo of leased to total fleet neces-~
sary to qualify for a profit element. This
percentage was based on considerations
pertinent to that proceeding and was not
intended to be the standard. In this
proceeding, we have reevaluated this ad
hoc approach, and determined that both
the MAC carriers and DOD will benefit if
a definitive standard is adopted for the
application of the leased aircraft added
risk profit-element in MAC proceedings.
It is our tentative bellef that a profit
element should be added in those in-
stances where the ratio of the carrier's
leased to total fleet Is 10 percentage
points above the average for the domestic
trunks and local service carrlers. As it is
no$ possible to devise any objective mea-
sure of the amount of leased alrcraft that
& carrier must have before its leazeholds
qualify for a profit element, this 10 per-
centage point standard reflects our best

-judgment as to when the profit element

exception should apply.® In one instance,
however (Capitol* DC-8-63), the pro-
jected rental expense plus return on the
leased alreraft would exceed deprecia-
tion plus return on investment com-
puted as if the alrcraft had been owned
by the carrler. Therefore, in accord with
Board policy, the amount recognized was
adjusted downward to conform with the
deprecilation and returm which would
have been allowed if the alrcraft had
been owned. In additlon, recognized
rental expense Is refiected in the deter-
mination of burden ratios, general bur-
den, and the cash operating expenses
allowed as working capitels

FUEL COSTS

Projected fuel costs are based on the
average price as regorted by each carrler
on Schedule P-12(a), C.AB. Form 41, for
October 1976 and the fuel burn rate ex-
perienced in the base period. It Is our
intention to revise the rates finplly
adopted to reflect the latest avaflable
fuel prices. In addition, we will continue
to monlitor this element of cost and take
appropriate ad hoc regulatory fuel sur-
charge action, where warranted, as pro-
vided in the Board’s Notice on Pinal Ac-
tion, December 22, 1976.

MISCELLANEOUS COST ADJUSTIIENTS

Consistent with the Board's long-
standing ratemaking practice, we have
eliminated anticipatory cost increases
from the carrlers’ forecasts, whether
based on asserted cost trends, estimates,

5 See Appendix J. In accordance with sec-
tlon 399.43, the return of 4.6 percent is six
percentage points less than the standard 10.6
percent rate of roturn for 2LAC cervices. Thais
return is applied to the waluation of Ieased
afrcratt in excess of 22.85 percent of total
owned and leased, the industry average.

¢As In prilor LIAC rate reviews, gencral
burden expence has been computed on the
basis of each carrier's experienced ratio of
general overhead espences to operating ex-
penses exclusivo of depreciation nnd amorti-
zation of deferred preoperating costs, and
the working capital allowance 13 equnl to one
month's cash operating expences.
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or anticipated price or wage changes.
However, adeguately supported price or
wege increases actually being incurred
in fizseal 1977 have been annualized and
léxcluded in the proposzed rate determina-
ons. -
RETURI AND TAXES

Consistent with the pollcy established
in ER-733, May 11, 1972, we are provid-
inm a return rate of 10.5 percent on in-
vestment recognized for forelem and
overseas MAC services”

Provision for income taxes has been
made af the federal tax rate of 48 per-
cent, after interest expense deductions.
Some carriers have requested an allow-
ance for state income taxes. However,
as in past MAC rate findings, we have
not made a separate allowance for such
taxes since the constructive allowance
computed at the federal rate has not
been shown to be insufficient to provide
adequate recognition of state and fed-
eral iIncome taxes actually nald>

In the case of Airlift and Oversezs
National as a result of excessive rentals
and the age of cerfain equipment, the
carrlers’ return and tax as adiusted was
computed at less than 20-cents per mile.
In accordance with the policy and pro-
cedure established by the Board pre-
viously, we have increased the return
and tax so that fhe carrier receives a
minimum of 20 cents per mile as an gper-
ating margin?

INCREASE DT PASSENGER SEATS

In a report to the Congress by the
Compfroller General of the TUnited
States, dated October 5, 1976, 1t was con-
cluded that the adoption of commercial
charter seat spacing on military charter
fiights would increase aircraft capacity,
reduce the number of flights required;
and, thereby, reduce the carriers’ costs
and conserve jet fuel without unresson-
ably reducing passenger comfort. To this
end, we propose to Increase the passenger
allowable cabin load (ACL) for standard
Jets (B-107-300B/C, DC-8F, DC-8-62)
from 165 to 180 seats and the stretched
Jets (DC-8F-61, 63) from 219 to 250
seats. Our review of commercial charter
tariff configurations reveals that most,
if not all, of the aircratt types used in
MAC services are already configured for
the proposed standard ACL’s. This review
also indicates that our present standard
seating for wide-bodied equipment ap-
pears to be reasonable and should not
be changed at this time.

DETERMETATION OF RATZ

The attached table shows tofal eco-
nomic costs (Appendices A & B) pro-
posed to be recognized for each carrier
and alr craft for round-trip passenger
and cargo charters: ’

T And a3 subzequently provided in the prior
rats review, ER-838, January 17, 1976

18ee EDE~278, July 25, 1974 and &s finally
edopted In ER-836, January 17, 1875,

* ER-~359 adopted July 16, 1976.
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Total economic cost for round-irip passenger and cargo charters

PROPOSED RULES

Cents per passenger-milo

Cents per cargo ton-mile

Standard

_ Btretched

Btandard Stretched

Atlantic Pacific Atlantic Pacific Atlantic Pacific Atlantic Pacific

Adrlift:
DC-8:

N,

12,685 12799 comieemmiicuaa

DC-8-03.
Capitol: DC-8-63

2.318 12,208
418 g

Northwest b B (17 A, L,
O»ei')scas )

DC-8-03,
Pan Amerlean: B-707 o nceee oot 3.954
Seaboard: DC-8-61/63
'Phe Flying Tiger: DC-8-03.cen o omoroommcm e mmeccaee
‘I'rans-International; Dc-s-ou
World: DC-S-63.

12,109

2 20 LTI

NotE.—~Where Atlantic and Pacific rates are thasame, the carrier only foreeast system rates.

An attempt was made in this review
to ascertain whether there was a need for
separate geographical sector rates. After
reviewing the data furnished by the car-
riers, we are of the opinion that there is
no need for separate sector rates at this
time and are again proposing uniform
worldwide rates.

In our ongoing revxew of the adequacy
of MAC rates, we have noted the signifi-
cant differentiation in the total economic
unit costs and resulting net profits as
between passenger services performed
with .the standard jets versus the
stretched jets. Prior to the increase in
the rates established by ER-962, for the
year ended March 31, 1976, the carriers
operating standard jets reported a nega-
tive return of 20.11 percent whereas the

* stretched jet operators earned a return of

4.36 percent.”” In the past, we have con-
solidated the overall -standard and
stretched jet costs to obtain a single
weighted rate in line with the Board's

policy of maintaining rate parity between
the different jet aircraft so as not to
create a competitive imbalance among
contractors and equipment. However,

with rising costs and the reporting of in-
creased losses by the standard jet opera-
tors for their MAC operations we believe
that remedial action is warranted at this
time. Therefore, in order to insure that
the operators of the older and more costly
(on 2 unit basis) standard jets are rea-
sonably compensated for their services
to the Department of Defense, we are.
proposing separate passenger rates for
both types of jets. Although separate
rates will result in higher than average
rates for the standard jets and lower
than average rates for the stretched jets,
on an overall basis this should not in-
crease expenditures for the Department
of Defense assuming its contract awards
maintain the current equipment mix* It
should also be noted that for commercial
charters, the carriers presently file sepa-
rate tariffs for services with standard and

stretched jets with the standard jetsat a
higher rate. Yet, there is no apparent

10 see Appendix B, page 2. ER-962, July 27,
976,

1 The proposed dual rate structure applied
to each atrcratt type will produce the same
overall revenues as a single average rate for
all services. |

adverse impact on the demand for char-
ter services with standard jet equipment.
In fact, the resulting differential of ap-
proximately 33 percent between the pro-
posed rates for standard  and stretched
jets in passenger service is in line with
the 40-percent difference in the present
commercial charter tariff rates for these
two types of equipment. The Board real-
izes that the DOD may elect to shift its
MAC procurement to the more cost-effi-
cient and lower rate stretched jet serv-
ices. If the DOD chooses this course of
action, the Government would be the
beneficiary of lower costs and there would
be further fuel savings in as much as
fewer fiights would be required for the
movement of DOD personnel on the
higher density equipment. On the other
hand, DOD has expressed a need for the
standard aircraft in its transport and
reserve fleet programs, because the lower
seating capacity affords MAC increased
dispatch flexibility; therefore, we believe
MAC should, as the commercial char-
terers do, be willing to compensate the
standard jet carriers for this obvious
added value.

To determine each carrier’s relative
participation in the MAC services, we
have weighted these unit costs by the
current year (1977) MAC contract fixed-
buy passenger-miles and cargo ton-
miles. This gives effect to the fixed-buy
contracts at the increased ACL’s being
proposed for passenger service. In our
judgment, the weighted average costs
produced take into consideration, on an
equitable basis, the range of individual
carrier costs. As set out in Appendix E,
the weighted unit costs for regular or
standard jet aircraft are 3.5355 cents
per passenger-mile for Category B
round-trip services and 2.6524 cents per
passenger-mile for the same services
with stretched jet equipment. Similarly,
the weighted unit costs for both aircraft
types are 12.0909 cents per cargo ton-
mile for Category B round-trip services.

The mileage absorption factors re-
flected in the rate determination which
recognize the difference between revenue
miles flown used in costing and the
standard mileages used for payment pur-
poses, are derived from the experience
data. furnished by the carriers. We have
computed the average relationship of

operating miles and pay miles as shown

in Appendix D, and applied this ratio to
the adjusted costs, by classes of aireraft
as shown in Appendix F.

As pointed out in Appendix D, regular
or standard jets in passenger servico
were operated on an average of 0.33 per-
cent, and stretched jets an average of
0.83 percent, greater distances than
represented by the MAC pay mileages. In
cargo services, the standard jets operated
at average mileages 1.28 percent less
than represented by the MAC pay mile~
ages, while the stretched jets operated at
an average of 1.21 percent preater dige
tances than represented by the MAC pay
mileages.

As set forth in Appendix F, the pro-
posed round-trip rates are 3.547 cents
per passenger-mile for standard jets,
2.675 cents per passenger-mile for the
stretched jets and 12.237 cents per cargo
ton-mile. These rates are approximately
19.35 percént above the current rate for
regular or standard jets, 5.81. percent de-
crease for stretched jets, and 1.97 per-
cent below the current cargo rate, in-
cluding the 1.95 percent fuel surcharge
adopted by ER~981 based on November
1976 fuel prices. The changes in the unit
rates for passengers are based on & com-
parison reflecting currently effective
ACL/’s. While the costs for both jet equip~
ment types in passenger service In«
creased, the dual rate structure proposed ~
herein, plus the variance in the percent«
age increases in the passenger ACL foy
the standard jet (9.09 percenf) and the
stretched jet (14.16 percent), accounts®
for theincrease in standard jet rate and
the decrease in the stretched jet rate.
The decrease in the unit rate for cargo
services is attributed to the FY 1977
fixed-buy cargo contracts which aro
solely with the all-cargo carriers operat«
ing the stretched jet equipmeént almost
exclusively, which ton-mile costs are
lower than for the standard jet equip-
ment included in the current rate deter-
mination.

Proposed one-way rates hove been de«
rived by the same method cmployed in
previous MAC rate reviews. Thug, they
reflect the costs of return-empty back«
hauls, less the cost-savings inherent in
the operation of such backhauls, after
offset for experienced commercial reve-
nue backhauls. Based on o review of data
submitted by the carriers, cost savings of
approximately eight percent are avail-
able for empty backhaul of passengor
one-way trips, representing savings in
passenger food and supplies, and in
Hability insurance, while an additionsl
one percent can be saved for both pas-
senger and cargo one-way trips in more
direct mileage, fewer landings, loading
and unloading, and planning costs.
Based on reported data for the year
ended June 30, 1976 (see Appendix G,
the commercial backhaul factors are 6.59
percent for passenger trips and zero per-
cent for cargo trips. The derivation of
the one-way rates based on these factors
is shown in Appendix H, and the result-
ing proposed minimum rates are 6.562
cents per passenger-mile for regular jets
4.948 cents for stretched jels for one-way
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passenger charters and 24.352 cents per
ton-mile for one-way cargo charters.
These rates represent an increase in the
current passenger one-way rate, includ-
. ing the 1.95-percent fuel surcharge, of
26.04 percent for the standard jets, 2 re~-
duction of 3.05 percent for the strefched
jets and an increase in the cargo one-
way rate of 29.63 percent, -

‘The linehaul rates for convertible and
mixed services are also determined as in
previous rate reviews. Pan American, in
its information response, did not include
any rate proposals for convertible or
mixed operations since it prefers to see
these services, which it claims are dis~
ruptive and costly to the carriers, dis-
continued, Moreover, the carrier asserts
that the $75 seat conversion rate is in-
adequate and claims that the number of
man hours required for the conversion
makes the rate paid plus the conversion
charge insufficient to compensate for the
costs and disruptions involved. However,
with the proposed increase in stendard
seating for both the regular and
stretched jets the conversion charge in-
creases 9.09 percent for regular jets and
14.16 percent for stretched jets. Under
this circumstance, we belleve that the
current conversion rate of $75 per seab is
adequate,

Mmooyt RATES FOR CATEGORIES A AND Z
AND WIDE-BODIED AIRCRAFT

Under the dual rate structure, we pro-
pose to amend the Category A and Z rates
for passengers so that they are equal
to the one-way Category B passenger
rate for standard jets, the higher of the
two. The proposed rates for services with
wide-bodied aircraft are equated with
those rates for siretched jet services.

Movmon RATES FOR SifALL ‘TURBINE
. ATRCRAFT

Tnasmuch as there is no fixed-buy for
fiscal year 1977 for small turbine air-
craft (B-727, I.-382 and X.~100-10/
. 20/30), and we did not receive any fore-
casts from"any of the carriers for small
turbine aircraft; the present rates for
these aircraft shall be considered ade-
quate for the purpose of this review.

Prorosep RULES

PART 288—EXEMPTION OF AIR CARRIERS
FOR MILITARY TRANSPORTATION

It is proposed to amend Part 288 of
the Economic Regulations (14 CFR Part
288) as follows: -

1. Delete §288.7(a) (1) in its entirety

and substitute the following, and revise
@ (1) and (@ (2). .

§288.7 Reasonable Ievel of compensa~
tion.
* *

* L

(a) For charter service in forelgn and
overseas transporfation, in transporta-
ton between the 48 contiguous States, on
the one hand, and Hawail or Alaska, on
the other hand, and In transportation
within Alaska, other than specified In
baragraph (¢) of thissection:

(D Performed with turbine-powered

.

aircraft. .

*
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- * - L

- - -

(d) For Category A transportation servicesonand affer e oo .2
(1) Passengers, 6.562 cents per passenger-mile.

(2) Cargo, 24.352 cents per ton-mile.

L J L] L] L]

2. Replace the table and the proviso in §
following:

§288.8 Minimum aireraft loads,

- L 4 - -
Numberof
1ISEOREOTS
p— LT A con
Ajreraft type CSEGREr  earms  vertit)s
LIS andeon- fights  fights
wertitdp
fiights
B-T4Treeererennnennnnmen Jio
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I-1011. ... e
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B-707-103 scrics (other). )
C-3F~61, 63... vt}
15D
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.... -~
-

1-332..
Lr100-10/20/30u eermemeenmmnneoenenen

Provided, That for purpoze of this sec~
tion, compensation equal to the minimum
rate applied to the load that actually
canbe accommodated shall be considered
economic whenever a carrier is prevented
irom accommodating a load equal to the

- ” Ed

280.3 *minimum aircraft loads) with the

-

L 4 * L J

minimum specified above, for reasons
other than adverse weather, of-loading
by DOD, or the bulk of the cargo sup-
plied by DOD, but in no event less than
{10 percent of the above minimum Ioads.
For purpose of this proviso, failure by
the carrier to accommodate more than
12 loaded pallets on the B-T07-320B/C
and DC-OF aircraft irrespective of the
total weisht thereof, on the all-cargo
segment of any convertible charter flicht,
due to the prezence of galley equipment
and/or crew faclities on the main deeclz
of the aircraft for use on that conver-
tible charter flight, is deemed to be due
to the bull: of the cargo supplied by DOD.

PART 392—STATEMENTS OF GENERAL
POLICY

4. Revise §399.16(b) to read as fol-
lows:
§ 399.16 Military exemptions.

- - - - - L 4

(b) The minimum charges considered
fair and rexsonable for the transporta-
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tion of Category Z individually ticketed
passengers in foreign and overseas air
transportation and in air transportation
between the 48 contiguous States on the
one hand, and Hawail or Alaska, on the
other hand, will be the same as the Cate-
gory B one-way passenger rate per mile
for the standard jet as set forth in § 288.7
of Part 288 of the Economic Regulations,
applied.to the shortest mileage between
the commercial air carrier points _as
shown in the current YATA manual to
compute point-to-point passenger fares.

Nore—Appendices A through J filed as
part of the original document.

[FR Doc.77-7T715 Filed 3-18-77;8:45 am]

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
[25 CFRPart221]
FLATHEAD IRRIGATION PROJECT

Proposed Operation and Maintenance
Rates

This notice is published in exercise of
authority delegated by the Secretary of
the Interior to the Commissioner of In-~
dian Affairs by 230 DM 2 (32 FR 13938,
Friday, Oct. 6, 1967), and by virtue of
the authority delegated to the Commis-
sioner of Indian Affairs to the Area Di-
rector (10 BIAM-3; 34 FR 637, Thursday,
Jan. 16, 1962), and by authority dele-
gated to the Project Engineer and to
the Superintendent by the Area Director
June 11, 1989, Release 10-2, 10 BIAM
1.0, Sections 2.70-2.75.

Notice is hereby given that it is pro-
posed to revise §§221.16 and 221,17 of
Title 25, Code of Federal Regulations,
dealing with the irrigable lands of the
Flathead Indian Irrigation Project, Mon-
tana, that are not subject to the juris-
diction of the several irrigation dis-
tricts. The purpose of the amendment is
to establish the assessment rate for non-
district lands of the Flathead Indian Ir-
rigation Project for 1977 and thereafter
until further notice.

It is the policy.of the Department of
the Interior, whenever practicable, to
afford the public the opportunity to par-
ticipate in the rule making process. Ac-
cordingly, interested persons may submit
written comments, suggestions” or ob-
jections with respect to the proposed
amendment to the Project Engineer,
Bureau of Indian Affairs, Flathead In-
dlan Irrigation Project, St. Ignatius,
Montana, 59865, on or before April 20,
1971,

Section 221.16 is revised to read as
follows:

§ 221.16  Charges, Jocko Division.

(a) An annual minimum charge of
$5.97 per acre, for the season of 1977
and thereafter until further notice, shall
be made against all assessable irrigable
land in the Jocko Division that is not

included in an irrigation District orga-
nization, regardless of whether water iIs
used.

(b) The minimum charge when paid
shall be credited on the delivery of the
pro ratz per acre share of the available

PROPOSED RULES

water up to one and one-half acre feet
per acre for the entire assessable area
of the farm wunit, allotment or tract.
Additional water, if available, will be
delivered at the rate of three dollars
and ninety-eight cents ($3.98) per acre
foot or fraction thereof.

Section 221.17 is revised to read as
follows: :

§ 221.17 Charges, Mission Valley and

Camas Division.

~

(a) (1) An annual minimum charge of
$6.07 per acre, for the season of 1977
and thereafter until further notice, shall
be made against all assessable irrigable
land in the Mission Valley Division that
is not included in an irrigation District
organization regardless of whether water
is used.

+ (2) The minimum charge when paid
shall be credited on the delivery of pro
rata per acre share of the available
water up to one and one-tenth acre feet
per acre for the entire assessable area
of the farm unif, allotment or tract.

-Additional water, if available, will be

delivered at the rate of four dollars and
five cents ($4.05) per acre foot or frac-
tion thereof.

(b) (1) An annual minimum charge of
$7.24 per acre, for the Season of 1977
and thereafter until further notice, shall-
be made against all assessable irrigable

Tand in the Camas Division that is not

included in an irrigation District orga-
nization regardless of whether water is
used.

(2) The minimum charge when paid
shall be credited on the delivery of the
bro rate per acre share of the available
water up to one and one-half acre feet
per acre for the entire assessable area
of the farm unit, allotment or tract.
Additional water, if available, will be
delivered at the rate of four dollars and
eighty-three cents ($4.83) per acre foot
or fraction thereof,

GEORGE L. Mooxn,
Project Engineer.
[FR Doc.77-8190 Filed 3-17-77;8:45 am]

DEPARTMENT OF THE TREASURY
Internal Revenue Service
[26 CFRPart1]
GROUP-TERM LIFE INSURANCE

Withdrawal of Notice of Proposed
Rulemaking

Purpose. The purpose of this document
is to withdraw the notice of proposed
rulemaking that appeared in the FEDERAL
REGISTER on January 28, 1977 (42 FR
5371) . That notice proposed amendments
to the regulations under section 79 of
the Internal Revenue Code of 1954. The
amendments would have established a
new uniform premium rate table to de-
termine the cost of group-term life in-
surance and made certain changes af-
fecting plans that combine group-term
life insurance and permanent benefits.

Many persons have" objected to this
proposal. The primary objection was that
the new table was inappropriate for pur~
poses of section 79. The notice is being

withdrawn so the Service and Treasury
Department may give these matters fur-
ther study. The Service anticipates 15~
suing a new notice of proposed rulemak-
ing in the near future, In the meantime,
the suspension of letter rulings under
section 79 will continue. See IR-1680
(Nov. 4, 1976); Announcement 7T6-151,
1976-49 (IR.B. 40 (December 6, 1976)),

The principal draftsperson of this
document was John H. Parcell of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal Rov-
enue Service and Treasury Department .
participated in developing this document,
both in matters of substance and style.
Mr. Parcell may be contacted at (202)
566-3328 or by mail at 1111 Constitution
Avenue, N.W., Washington, D.C. 20224,
Attention: CC:LR:T (LR-1-7T7).

Accordingly, the notice of proposcd
rulemaking on group-term life insuroence
published in the Feperal RrecisTer (42
FR 5371) on January 28, 1977 is hereby
withdrawn.

WiLriaM E. WILLIAMS,
Acting Commissioner of
Internal Revenue.

Approved: March 14, 1977,

Lavrence N. WoopwortH,
Assistant Secretary of the T'reas«
ury.

[FR Doc.77-8379 Filed 3<16-"17;4:17 pnt)

DEPARTMENT OF
. ‘TRANSPORTATION

Coast Guard
[ 33 CFR Part 183 ]
{CGD "76~082]
BOATS AND ASSOCIATED EQUIPMENT

Advance Notice of Proposed Rulemaking
for Power Ventilation on Boats

e Purpose. The purpose of this notice
is to solicit public participation and ag-
sistance in the formulation of a proposed
rule that would require power ventila-
tion systems on gasoline powered in-
board and inboard/outdrive boats to les-
sen the possibility of fires and explosions
which are the primary cause of property
damage and the second greatest cause
of personal injury from bsating acci-
dents. o

Existing ventilation regulations require
gasoline powered motorboats or motor
vessels to have “abt least 2 ventilation
ducts fitted with cowls or their equival-
ent, for the efficient removal of explosive
or flammable gases from the bilges of
every engine and fuel tank compart-
ment.” The effectiveness of this type of
natural ventilation method was ques-
tioned in a 1975 report based upon infor-
mation from two independent research
projects. The report, A Comparison of
Proposed Ventilation Requirements for
Inboard Engine Recreational Boat Com«
partments, is on flle in the public docket
in Room 8117, Department of Trans«
portation, Nassif Building, 400 Seventh
Street S.W., Washington, D.C.
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The report showed that a natural ven-
tilation system is effective only when a
boat is moving fast enough to force air
through the ventilation ducts, or when
the wina is at sufficient velocity and di-
rection to blow through the ducts. The
report concluded that there is a definite
need for some type of forced ventila-
tion on boats to remove flammable and
explosive gases before the engine is
started. Boating accident statistics indi-
cate that most fires and explosions occur
while the boat is.dead in the water after
fueling. A forced ventilation system
would assure that engine compartments
are properly ventilated before the engine
is started.

Specific comments are requested on
the following areas.

A. Applicability. (1) The Coast Guard
is considering adding a requirement for
power ventilation in enclosed engine
compartments and in enclosed fuel tank

.compartments that contain an open

vented fuel tank. Should power ventila-
tion be required in other areas? If so,
what areas and why? Should open boats
with tightfitting convertible or camper
tops be required to have power ventila-
tion? Are these hoats considered en-
closed? Why? At present, the Coast
Guard considers a compartment to be
enclosed if it has less than 15 square
inches of open area directly exposed to
the atmosphere for each cubic foot of
compartment volume. Is this definition
satisfactory? If not, how should it be
changed and why?

(2) Because of the infinite variety of
shapes and sizes of boats, the Coast
Guard is considering directing forced
ventilation standards toward overall
performance rather than individual
component design. Should the design of
individual components of a proposed ven~-
tilation system be specified? If so, which
components and why? How should com-
pliance testing of these.components be
accomplished and why?

(3) The proposed rule for power ven-
tilation systems is intended to apply only
to gasoline powered inboard and inboard/
cutdrive boats. Should outboard boats
with permanently installed fuel tanks be
included in the power ventilation require-
ment? If so, under what circumstances
should they be included and why?

B. Ventilation systems. (1) An effective
power ventilation system is able to re-
move flammable and explosive gases
within a reasonable period of time. An
inefficient system could possibly increase
the danger of explosion by bringing in
enough air to lower a high concentra-
tion of fuel vapors to an explosive range
of concentration by the time the engine
starts. Therefore, should there be a time
limit set to ensure a complete exchange
of air in the ventilated compartment?
If so, how much time should be required

* and why? Should a specific size to blower
be required? If so, how should the size
be determined and why? -

(2) ‘The Coast Guard believes that
some means should be incorporated into
a power ventilation system to prevent
the engine ignition system from being
energized before the power ventilation
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system is energized. Should this goal be
accomplished by some type of interlock
that prevents the engine from starting
until ventilation occurs? If so, what type:
time delay, series switches, vapor detec-
tors, or another type? Speci{y the type
and explain why it should be chosen. If
interlocks are used, what type of over-
ride device should be employed to permit
fast starting in emergency situations or
restarting after a stall? Would some type
of warning sfgnal be better than an in-
terlock? If so, what type? Scund (buzzer,
whistle, siren, etc.) or sight (lisht, flag,
etc)? Why?

(3) Power ventilation is intended to
be used when the boat is dead in the
water. Natural ventilation is still needed
when the boat is underway. The exist-
ing ventilation regulation dees not clear-
ly define “efiicient removal” in describ-
ing the minimum level of performance of
a ventilation system, Based on the re-
port, A Comparison of Proposed Ventila-
tion Requirements for Inboard Engine
Recreational Boat Compartments, the
Coast Guard has determined that the
size of the natural ventilation ducts must
be related to the net compartment vol-
ume of the space being ventilated for
“effective removal of explosive or flam-
mable gases” to take place. The Coast
Guard believes that the following for-
mula shows an adequate relationship be-
tween duct size and compartment vol-
ume:

A=101log N (g)

Where A is the aggregate area in square
inches of all natural intake and exhaust
ducts; and V is the net velume in cubie
feet of the space to be ventilated; and log

N 5 i> the natural logarithm of the
. |4

quantity (5)

Should this formula be used to deter-

mine the size of natural ventilation

duets? If not, why? Is there a more satis-

factory method for determining duct

size? If so, what is it?

(4) Open bhoats are not required to
have a ventilation system. In the 1966
publication “Ventilation Systems for
Small Craft” (CG-395) the Coast Guard

defines an “open” boat as one which
meets each of the following conditions:

(1) Engine and fuel tank compartments
shall have as a minimum 15 square inches of
open area directly exposed to the atmosphere
for each cublc foot of net compartment vol-
ume.

(11) There must be no long or narrow un-
ventilated spaces accessible from such com-
partments in which a flame front could
propagate.

(1i§) Long, narrow compartments (such as

“side panels), if joining engine or fuel com-

partments and not serving as ducts thereto,
shall have at least 16 square inchcs of open
area per cublc foot provided by frequent
openings along the full length of the com-
partment formed.
Is this definition satisfactory? If nof,
how should it be changed and why?

C. Economic ithpact. (1) What will be
the approximate retail cost of each ven-

15341

tilation system to the consumer? (2)
What will be the annual cost to the beat
owner?

D. Environmental impact. (1) What
will be the impact upon the environ-
ment of a requirement for power venti-
Intion on boats? (2) Will power ventila-
tion requfrements conflict with any state
laws or local ordinances?

The National Boating Safety Advi-
sory Council was given a preliminary
draft of this proposal on May 18, 1976.
The minutes of the meeting are on filein
the public docket in Room 8117, Depart-
ment of Transportation, Nassif Building,
400 Seventh Street S.W., Washington,
D.C.

Interested persons are invited to par-
ticinate in this proposed rulemaking by
submitting written datga, views or argu-
ments to the Commandant (G-CMC/81),
U.S. Coast Guard, Washington, D.C.
20590. Each person submitting a com-
ment should include his name and ad-
dress, identify the notice (CGD 76-032)
and give reasons in support of his com-
ment. Comments received before May 5,
19717, will be considered before action is
taken on this proposal. Cepies of all
written comments received will be avail- "
able for examination by interested per-
sons in Rgcom 8117, Department of
Transportation, Nassif Building, 400
Seventh Street SW., Washington, D.C. If
the Coast Guard determines, after an
evaluation of the comments received,
that it is in the public interest to proceed
further with this rulemaking, a notice of
-proposed rulemaking will be issued.

(46 U.S.C. 1454, 43 CFR 146(n) (1)}
Dated: March 15, 1977.

O. W. SiiER,
Admiral, U.S. Coast Guard
- Commandant.

{FR Doc.7T7-8353 Filed 3-18-T7;8:45 am]

[33CFRPart1171
{CGD 75-035]
FOX RIVER, WISCONSIN

Proposed Drawbridge Operation
. Regulations

At the request of the City of Oshkosh,
the Coast Guard published a Notice of
Proposed - Rule Making in the FeperaL
REecisTtER on February 6, 1975 (40 FR
5541» that would have restricted open-
ings for the four highway drawbridges
acrass the Fox River and Portage Canal
located within the City of Oshkosh. The
draws of these bridges are presently re-
quired to open on signal. Numerous
objections to this proposal were received.

Many of the objections were based on
the premises that the proposal would be
too restrictive to navigation; that vessels
might get stuck between bridges, causing
undue delay; that dangerous situations
could develop because of swift currents
and limited holding areas. Several com-
ments requested a reduction in the time
advance notices were to be given.

After several meetings between the city
and local boating interests, resolving
their differences in general, a revised
proposal Is presented for consideration.
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Interested persons may participate in
this proposed rule making by submitting
written data, views, or arguments to the
Commander (oan), Ninth Coast Guard
District, 1240 East Ninth Street, Cleve-
land, Ohio 44199. Each person submitting
comments should include his game and
address, identify the bridge, and give
reasons for any recommended change in
the proposal. Copies of all written com-
munications received will be available for
examination by interested persons at the
office of the Commander, Ninth Coast
Guard District.

The Commander, Ninth Coast Guard

District, will forward any comments re--

celved before April 26, 1977, with his rec-
ommendations to the Chief, Office of Ma-
rine Environment and Systems, U.S.
Coast Guard Headquarters, Washington,
D.C, and all communications received
.will be evaluated bhefore final action is
taken on this proposal. The proposed
regulations may be changed in the light
of comments received.

In consideration of the foregoing, it is
,proposed that Part 117 of Title 33 of
the Code of Federal Regulations, be
amended by adding a new paragraph (d)
to §117.643 to read as follows:

§ 117.6_43 Fox River and Portage Canal,
18,
* * * * *

(d) Highway bridges at Oshkosh, Wis-
consin,

(1) The owners of or agencies control-
ling the bridges shall provide the neces-
sary draw tenders and properly main-
tain operating machinery to insure the
safe opening of the draws.

(2) Signals. The signal for opening the
bridges shall be three blasts of a whistle,
horn or other sound producing device.

(3) The draws shall .be opened
on signal between the hours of 8 am.
and 12 midnight except that on Monday
through Friday from 11:45 a.m. to 12:15
p.m, 12:45 pm. to 1:15 pm,, and- 3 p.m.
to 5 p.m. the draw need not open for
the passage of vessels other than public
vessels of the United States. However,
the draws shall open promptly on signal
from & a.m. to 12 midnight on Memorial
Day, 4th of July, and Labor Day.

Noere~During the times when the “draw
need not open” the draw may open if ve-
hicular traffic perrmits.

(4) From 12 midnight to 8 a.m., the
draws shall open for the passage of the
vessels if at least two hours notice is
given via radiotelephone to the Main
Street draw tender or the Winnbago
County Sheriff’s Department.

(Sec. 5, 28 Stat. 362, as amended, sec. 6(g)
(2), 80 Stat. 937; 33 U.S.C. 499, 49 U.S.C.
1656(g) (2); 49 CFR 1.46(c) (5).) -

Nore.—The Coast Guard has determined
that this document does not contain a ma-
Jor proposal requiring preparation of an In-
flation Impact Statement under Executive
Order 11821 and OMB Circular A-107.

Dated: March 15, 19717.

] O. W. SILER,
Admiral, U.S. Coast Guard
Commandant.

[FR Doc.77-8359 Filed 3-18-77;8:45 am]

222.2-222.9
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DEPARTMENT OF DEFENSE

Corps of Engineers
[ 33 CFR Part 222 ]
|ER 1110-2- ]
ENGINEERING AND DESIGN

Technical and Engineering Assistance to
Non-Federal Public Interests on Shore
and Streambank Erosion

AGENCY: Corps of Engineers, DOD.
ACTION: Proposed rule.

SUMMARY: This document describes
the kind of assistance and procedures
to be followed by the Corps of Engineers
in providing technical and engineering
assistance to non-Federal public inter-
ests in developing proper methods of pre-
venting shore and streambank erosion.
This was brought about by non-Federal
interests such as a state, county, city or
subdivision thereof requesting such as-
sistance. This regulation will, in effect,
expedite action on these reauests.

DATES: Comments by May 5, 1977.

ADDRESSES: Comments to: HQDA-=
(DAEN-CWE-H) Washington, D.C.
20314,

FOR FURTHER INFORMATION CON-
TACT: -
Jacob H, Douma; Chief, Hydraulic and
Hydrology Branch, Office, Chief of En-
gineers, Washington, D.C. 20314, (202-
693-6892) .

SUPPLEMENTARY INFORMATION:
Streambank and shoreline erosion occurs
at thousands of locations throughout the
nation. The Corps of Engineers has the
expertise to develop methods of protect-
ing against this type of erosion. The Con-
gress has authorized the Corps to use its
expertise to provide technical and engi-
neering assistance to non-Federal pub-
lic interests in eroding areas which are
not within an authorized Federal project.
This ER is being issued to provide guid-
ance to Corps Districts and Divisions on
policies and procedures for carrying out
the program.

Until the final regulation is published
in the FepErAL REGISTER field operating
agencies having Civil Works responsibili-
ties will utilize the policies and proce-
dures contained in the proposed regula-
tion to the fullest extent practicable. The
regulation will become fully effective
when published in final form in the Fep-
‘ERAL REGISTER.

It is proposed to add a new Part 222
as set forth below.

PART 222—ENGINEERING AND DESIGN

Sec. .

222.1 Technical and Engineering Assistance
to Non-Federal Public Interests on
Shore and Streambank Erosion (ER
1110-2- ).

[Reserved]

AuTHoRITY: Section 55, Public Law 93-251,
Water Resources Development Act of 1974,

§222.1 Technical and Engineering As-
sistance to Non-Federal Public Inter-
ests on Shore and Streambank Ero-
sion.

\a) Purpose. This regulation provides
basic policies and general guidelines for

e

Corps of Engineers participation in the
program authorized by Section 55 of the
%?;Zer Resources Development Act of

(b) Applicability. This regulation ap-
plies to all OCE elements and all field op-
erating agencies having Civil Works re-
sponsibilities.

(¢) Reference. Section 55, Public Law
93-251, Water Resources Development
Act of 1974, 7T March 1974.

(d) Legislative provisions. Section 55
states as follows:

The Secretary of the Army, acting through
the Chief of Engineers, i1s authorized to pro<
vide technical and engineering assistance to
non-Federal Public interests in dovelopment
of structural and nonstructural mothody of
preventing damages attributable to shore and
streambank eroston.

(e) Basiec policies. (1) “Technical and
engineering assistance” may congist of
providing services but no funds for the
following: (1) Discussion of specific
shore and streambank erosion problems,
including inspection of problem arecas;
(ii) advice on current methods of eco-
nomic benefit evaluation, possible
methods. of protection, and construction
permit requirements for structural gnd
non-structural slternatives of prevente
ing streambank erosion; ({if) copies of
avallable pertinent Corps technical data,
information and reports; (iv) technical
aid to strengthen the recipient in devel«
oping its own capability to determine
feasibility of, to prepare plans for, and
to construct erosion protection; (v) re-
view plans and specifications prepared
by non-Federal public interests or by
AE firms for such interests; and (vD
inspection and advice on, adequacy of
construction. Such assistance will not
include surveys, foundaticn investipa-
tions, preparation of preliminary de-
signs or plans and specifications, nor
supervision and construction. All agsist-
ance will be entirely free of cost to non-.
Federal public interests, including cost
of copies of data and reports.

(2) “Non-Federal public interest” will
include any duly authorized agency of
any State, county, city or subdivision
thereof. The term “State” means &
State, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
Samoa, and the U.S. Virgin Islands.

(3) “Structural and non-structural
methods” will include any type of bank
protection which has proven to be ef-
fective in preventing shore and stream-

"~ bank erosion, any mnew method which

may be developed under authority of
Sections 32 and 54, Public Law 93-251,
7 March 1974, or any non-structural
method such as by vegetation or zoning.

(4) “Shore and streambank erosion’
are defined as erosion occurring along
shorelines of oceans, gulfs, bays, estu-
aries, the Great Lakes, inland lakes and
reservoirs, and along all stream banks.

(5) The Soil Confservation Service
(SCS), U.S. Department of Agriculture
has responsibility to assist individuals
and groups with shoreline and streame-
bank erosion where the problem can bo
solved with vegetation, normal upland
erosion control practices or minor struc-
tures and where failure will not create &
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hazard to life, and where the problem
is not on_the open and unprotected
shores of major ocean fronts and the
Great Lakes. Where there is a potential
for duplication of effort the work should
be coordinated with SCS.

: (f) General guidelines. (1) Division
and District Engineers will publicize the
program to State and local non-Federal
public interests. Division gineers will
make initial contacts with State gover-
nors, or the State designated individual
or agency responsible for all matters
dealing with water resources, to advise
them of the Section 55 program, re-
questing an expression of interest.

(2) If interest is shown, a meeting of
the non-Federal public interests, Dis-
trict and appropriate DiVision repre-
sentatives should be encouraged to dis-
cuss potential area of assistance. The
District should take the lead unless the

area involves several Districts, in which

case Division lead may be more
appropnate

~(3) Corps activities under Section 55
within one State or political subdivision
thereof should not extend to areas which
clearly involve the interests of other
States or political subdivisions thereof,
unless all involved agree that the ac-
tivities reflect coordinated response to
thé needs of all the non-Federal public
interests.

(4) Each District Engineer is respon-
sible for implementing and administer-
ing the program within a State based
on existing geographical areas of Corps
responsibility. ,

(5) Non-Federal public interests
should submit requests for engineering
and technical assistance by letter di-
rectly to the District Engineer for the
particular geographical location. Action
thereon should be taken through normal
District-Division channels without in-
volving another Division which may have
made the initial ‘State contact.

(6)- A meeting should be held with the
agency requesting assistance for the pur-
pose of identifying the urgency, scope,
schedule and costs of the assistance.

() A memorandum of agreement be-
tween the District Engineer and the non-
Federal public interest, deséribing the
scope, schedule and cost of assistance
and stating that the Corps and Federal
government will not be responsible for
the effectiveness of completed projects,
_should be signed by both parties prior to
providing any assistance.

(8) The provisions of paragraphs (f)
(5), (6) and (7) of this section are not
required when, in the opinion of the

District Engineer, the circumstances and’
limited scope of assistance do noft war- -

rant-complying with these provisions.
(g) Program management. (1) Dis-
trict Engineers are authorized to respond
to all assistance requests estimated to
cost up to $3,000. For requests estimated
to cost over $3,000, District Engineers will
submit assistance requests, together with
estimates of cost, to Division Engineers
who will review and approve requests
(copies of requests and actions thereon
will be furnished to HQDA (DAEN-
CWE-H), Washington, D.C. 20314). Re-
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quests will be handled promptly within
the limits of available funds.

. (2) The New England Division Engi-
neer will be responsible for all District
and Division functions designated
herein.

(3) Each Division and District Engi-
neer is to designate an individual to
manage and coordinate his respective
activities under this program.

(4) Overall OCE programs coordina-
tion and selection of assistance projects,
when funding requests exceed funds
allocated to Division, will be by DAEN-
CWE.

(h) Funding. Annual budget requests

will be submitted as required by appro-

priate budget circulars and regulations,
under the general title of “Coordination
Studies With Other Agencies.”

Dated: March 14, 1977.
For the Chief of Engineers.

RusseLL J. Lanmp,
Corps of Engincers, Excculive.

{FR Doc.77-8028 Filed 3-18-77;8:45 am)

ENVIRONMENTAL PROTECTION
AGENCY

[ 40 CFR Part 52]
|FRL 701-6]

TEXAS

Proposed Approval and Promulgation of
Implementation Plans

On May 31, 1972, the Administrator
approved, with specific exceptions, the
State Implementation Plan (SIP) for
Texas. Parts of the SIP which were ap-
proved included Rules 23 and 24 of the
General Rules.

On May 9, 1975, the Governor of Texas
submitted - revisions to Rules 23 and 24.
The original Rule 23 stated the intention
of the Texas Air Control Board
(TACB) to enforce ambient air quality
standards and emission limitations pro-
mulgated under the Clean Air Act. The
revision to Rule 23 replaces the original
with a completely new subject. As re-
vised, Rule 23 states that applicable
sources will comply with New Source
Performance Standards and Emission
Standards for Hazardous Air Pollutants
promulgated under Sections 111 and 112
respectively of the Clean Air Act. While
the revision to, Rule 23 replaces the en-
tire wording of the original rule, no det-
rimental effects should occur. The im-
plied charter of any State air pollution
control agency is attainment and main-
tenance of the national ambient air
quality standards, and it is not a re-
quirement that it be stated specifically
in a rule or regulation.

The revision to Rule 24 s copsidered
an administrative change. The original
rule concerned the applicability of the
national ambient air quality standards
state-wide, and cited the source of the
standards as the FEperaL REGISTER pub-
lished on April 30, 1971. In the revision
to Rule 24, the source of the air quality
standards was changed to reflect Sec-
tion 109 of the Clean Air Act,

15343

The revisions to Rules 23 and 24 were
adopted by the TACB after adequate no-
tice and public hearing. Copies of the
State’s proposed revisions are available
for inspection at the EPA Region VI
Office in Dallas, Texas (see address be-
low). Coples of theze revisions are also
available at the Environmental Protec-
tion Arzency, Public Information Refer-
ence Unit, Room 2822, EPA Library, 401
M Street, S.W., Washington, D.C. 20460.

Interested persons may participate in
this proposed rulemaking by submitting
written comments to the Environmental
Protection Agency, Region VI, 1201 Elm
Street, Dallas, Texas 75270. All com-
ments received on or before April 20,
1977, will be considered.

This notice of proposed rulemaking is
issued under the authorify of Section
110¢a) of the Clean Air Act as amended,
42 U.S.C. 1856¢-5(a).

Dated: March 7, 1977,

Jomrr C. WEHITE,
Regional Administrator.
It is proposed to amend Part 52 of
Chapter I, Title 40 of the Code of Fed-
eral Regulations as follows:

Subpart SS—Texas

1. In §522270, paragraph (¢) is
amended by adding paragraph (12) as
follows: .

§ 52.2270 Identification of Plan.

5 - o b4 b4

(c) E- N I -3

€12) A revision {o Rules 23 and 24 was
submitted by the Governor on May 9.
1975.

[FE Do2.7T7-8257 Filed 3-18-77;8:45 am|]

.

[40CFRPart52]
[FRL 702-1]

APPROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS

Air Pollution Contrél; Pima County Rules
and Regulations; State of Arizona

INTRODUCTION .

‘The Regional Administrator hereby is-
sues this notice proposing approval, with
exception, of revisions to the Arizona
State Implementation Plan (SIP) and
advising the public that comments may
be submitted on the proposed action.

BACKGROUND

On January 28, 1972, pursuant to Sec-
tion 110 of the Clean Air Act and 40 CFR
Part 51, the State of Arizona submitted to
EPA for approval an implementation plan
for the attainment and maintenance of
the National Ambient Air Quality
Standards. On May 31, 1972 (32 FR
10842), the Administrator approved the
plan, with exceptions, based on whether
the appropriate requirements of 40 CFR
Part 51 had been satisfied. Soon after
the initial disapprovals, the Adminis-
trator promulgated substitute Federal
regulations for the SIP to insure that all
40 CFR Part 51 requirements were mef.
Since then, the State has submitted revi~

slons to the SIP to correct deficiencies
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originally identified by EPA and to in-
clude new State and local regulations.
EPA has reviewed, or is in the process of
reviewing, these revisions.

On September 30, 1976, the State sub-
mitted to EPA amendments to the Pima
County Air Quality Control District
Rules and Regulations as proposed revi-
sions to the Arizona SIP. The amended
regulations concern. definitions, emission
limitations from fuel burning installa-

tions, ambient air quality standards, ex- -

ceptions to the regulations, standards of
performance for new stationary sources
and emission standards for hazardous air
poliutants. The intent of this notice is to
propose EPA’s action and solicit public
comment on the September 30 1976
submittal,

DISCUSSION OF ACTION

The amendments were adopted by the
Pima County Board of Supervisors in ac-
cordance with the procedural require-
ments of 40 CFR 51.4. The Regiohal Ad-
ministrator proposes to approve the
amended regulations with exceptxon of
the following:

Regulation II, Rule 74, Sulfur Dioxide
Emissions from Fuel Burning Installations
should be disapproved because no demon-
stration was made to show that the use of
high sulfur ofl would not interfere with the
attainment or maintenance of the National
Amblent Air Quality Standards.

Regulation II, Rule 11A, Malfunctien,
Startup, Shutdown, and Scheduled Mainte-
nance will be dealt with by EPA in a sepa-
rate PEDERAL RECISTER action.

Pusric COMMENTS

Interested persons may participate in
this rulemaking by submitting written
comments to the EPA Region IX Office at
the address given above. Relevant com-
ments received on or before April 20,
1977, will be available for public inspec-
tion during normal working hours at the
Region IX office.

B}
AVAILABILITY OF DOCUMENTS

Copies of the regulations, Evaluation
Report, and FEDERAL REGISTER notice are
available for public inspection during
normal business hours at the following
locations: .
Freedom of Information Center, Environ-

mental Protection Agency, 401 M Street
SW., Washington, D.C. 20460.

EPA—Region IX Office, 100 California Street,
San Francisco, CalilT94111.

Arizona State Department of Health Services,
1740 West Adams Street, Phoenix, Ariz.
85007, .

Pima County Alr Quality Control District,
Pima County Health and Welfare Building,
151 West Congress Street, Tucson, Ariz.
85701. *

(Sec. 110(a) of the Clean Ajr Act,
amended, 42 U.S.C. 1857¢c-5{a).)

Dated: March 14, 1977.

R. L. O’'ConNNELL,
Acling Regional Administrator.

| FR Doc.77-8402 Filed 3-18-77:8:45 am]

as

PROPOSED RULES

[ 40.CFR Part 521
[FRL 702-2]

APROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS

Gasoline Vapor Recovery Regulations; Re-
vision of California Implementation Plan
for Gasoline Vapor Recovery Regulations

This notice of proposed rulemaking
sets forth the Administrator’s intention
to take action on the state submitted
revisions to the California State Imple-
mentation Plan (SIP) concerning county
air pollution control “district (APCD)
gasoline vapor control regulations, and
to modify the existing EPA promulgated
gasoline transfer vapor control regula-
tion, 40 CFR 52.255.

On November 12, 1973, EPA promul-
gated gasoline vapor control regulations,

_40 CFR 52.255 and 52.256, as part of the

California Transportation Control Plan,
as a result of the failure by the State of
California to submit such a Plan by the
comrt-ordered deadline. Since then, many
APCDs have adopted gasoline vapor con-
trol regulations that are, for the most
part, modeled after the suggested Cali-
fornia Air Resouces Board (ARB) regu-
lations adopted April 17, 1975.

StacE I REGULATIONS

Because differing Federal and county
gasoline vapor control regulations are in
existence in many areas, confusion has
resulted concerning what control re-
quirements were necessary, and when
final compliance was required. On March
4, 1976, (41 FR 9339, as an attempt to
remedy this confusion, the Administrator
amended the final compliance date of 40
CFR 52.255 (the StageIregulation) to be
consistent with that of the APCD
adopted regulations, July 1, 1976. In ad-
dition, the notice identified exemptions

contained in the APCD regulations that
are not contained in § 52.255 (i.e.,, 2000
gallon tanks, agricultural tanks, and de-
livery vehicles loaded at small distribu-
tion facilities) and extended the final
compliance date until January 1, 1977 for
these sources. Since that time, EPA has
investigated and evaluated the economic
impact, the availability of control hard-
ware, and the magnitude of emissions
associated with the control of these ex-
empted sources. Resolution of the equiv—
alency of these APCD exemption provi-
sions with the federal regulation has
been made except for the small distribu-
tion facility or bulk plant issue.

It has been determined that the
APCD exemption provisions for 2000 gal-
Ion tanks and agricultural tanks are off-
set by thé reguirements for submerged
fill on all tanks, and results in slightly
more overall control than is achieved by
the Federal regulation. Therefore, these
exemption provisions are proposed to be
approved. Further, to maintain continu-
ity between Federal and APCD regula-
tions in California, the Federal regula-

" tions are being amended-to contain con-

sistent exemption provisions,

The Agency’s studies to determine the
degree to which bulk plants should be
controlled, and the equivalency of the
APCD regulations, have not yet been
completed. Since final compliance was
required by January 1, 1977 and addi«
tional time was necessary to finalize
Agency policy, the January 1, 1977 finnl
conipliance date was extended to May
31, 19717, in 41 FR 56642 (December 29,
1976). Therefore, the approvability of
the APCD bhulk plant exemption provi-
sion is not being addressed at this time
and the present Stage I Federal regula-
tion for bulk plants will be retained. It is
expected that this extended May 31, 1977
final compliance date will provide suffi-
cient time for a resolution of this issue
and appropriate action will be taken at
that time.

As a result, this notice of proposed
rulemaking is concerned with the ap«
proval/disapproval action to be taken on
the following APCD adopted gasoline
vapor control regulations that have been
submitted as official SIP revisions (date
of submission is indicated) :

Southern California APCD, Rules 461 and
462 (April 21, 1976 and Noveraber 10, 1976) .

Santa Barbara County APCD, Rules 35,1 and
35.2 (April 21, 1976 and Novernber 10, 1070) .

Fresno County APCD, Rules 411 and 4111
(April 21, 1976).

Kern County APCD, Rules 412 and 412.1
(April 21, 1976).

Merced County APCD, Rules 411 and 4114
(August 2, 1976) .

Stanislaus County APCD, Rules 411 and 411.1
(April 21, 1976),

Tulare County APCD, Rules 412 and 4121
{April 21, 1976).

Kings County APCD, Rules 412 and 412.1
(Aprit 21, 1076).

Madera County APCD, Rules 411.1 and 411.2
(April 21, 1976).

Ventura County APCD, Rules 70 and 71 (Feb«
ruary 10, 1976 and Novembher 10, 1978).

San Joaquin County APCD, Rules 411.1 and
4112 (February 10, 1976).

sacramento County APCD, Rules 13 and 14
(November 3, 1976 and November 10, 1970} .

Monterey Bay APCD, Rule 418 (November 3,
1975).

San Dlego County APCD, Rule 61 (July 19,
1974) and Rule 63 (November 3, 1976).

Bay Area APCD, Regulation 2, § 1302.2 (Aprll
10, 1975), § 1302.21- (Novembver 3, 1076),
§1302.22 (April 10, 1975), and § 13022
(November 3, 19783).

Yolo-Solano AFPCD,
(July 19, 1974),

The following APCD regulations have
been revicwed for their consistency with
40 CFR 52.255 and are proposed to be
approved. However, until the above men-
tioned bulk plant itsues are resolved, the
provisions of §52.225 controlling distri-~
bution facilities will remain in effect:

Southern California APCD, Rules 461 and 403
Santa Barbara County APCD, Rule 35.1
Fresno County APCD, Rule 411

Kern County APCD, Rule 412

Merced County APCD, Rule 411
Stanislaus County APCD, Rule 411
Tulare County APCD, Rule 412

Madera County AFCD, Rule 411.1
Ventura County APCD, Rule 70

San Joaguin County APCD, Rule 411.1
Sacramento County APCD, Rule 13

Rules 2.21 and 2.22
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Kings County APCD Rule 412 has been
reviewed for consistency with 40 CFR
52.955 and is proposed to be approved.
Since these regulations apply only to
tapks installed after July 1, 1975 and
are not equivalent to the Federal require-
ments for tanks installed prior to this
date, Section 52.255 will remain in effect
for tanks installed before July 1, 1975.
In addition, until the above mentioned
bulk plant issues are resolved, the pro-
visions of §52.255 confrolling distribu-
tion facilities will remain in effect.

Madera County APCD Rule 411.1 has
been -reviewed for consistency with 40
CFR 52.255 and is proposed to be ap-
proved. Since these regulations. apply
only to tanks installed after January 1,
1975 and are not equivalent to the Fed-
eral requirements for tanks installed
prior to this date, §52.255 will remain
in effect for tanks installed before Jan-
uary 1, 1975. ITn addition, until the above
mentioned bulk plant issues are resolved,
the provisions of § 52.255 controlling dis-
tribution facilities will remain in effect.

Yolo-Solano APCD Rule 2.21 has been
reviewed for consistency with 40 CFR
' 52.255 and is proposed to be disapproved.
Section 52.255 will remain in effect be-
cause these regulations contain no final
compliance date and because of the
pending resolution of the above men-
tioned bulk plant issues. EPA is aware
that the Yolo-Solano APCD Rule 2.21
has been amended since it was submitted
in July 1974 and therefore, the ARB is
requested to submit the most recent ver-
sion for evaluation.

There are currently no federally-pro-
mulgated regulations for San Diego
County or the San Francisco Bay Area
because at the time of promulgation
these APCDs currently had in existence
gasoline vapor control regulations that
were considered to be equivalent.

It is proposed that San Diego County
APCD, Rules 61 and 63 be approved, be-
cause these regulations are equivalent
to 40 CFR 52.255. When the bulk plant
exemption issue is resolved, these regu-
Iations will be reviewed and included in
the Federal regulation if not equivalent.

Tt is proposed that the Bay Area APCD,
Regulation 2, §§ 1302.2, 1302.21, 1302.22,
and 1302.23 be approved, because these
regulations are equivalent to 40 CFR 52.~
255. When the bulk plant exemption is-
sue is resolved, these regulations will be
reviewed and included in the Federal
regulation if not equivalent.

It is proposed to approve the Monterey
Bay APCD, Rule 418. .

AMENDMERT TO SECTION 52.255

It is proposed to amend Part 52 of
Chapter I, Title 40 of the Code-of Fed-
eral Regulations by amending §52.255
by deleting paragraphs (c) (3) (v) and
(vl) and by revising paragraphs (d), (d)
(1) and (@) (2) toread as follows:

§ Gasoline transfer vapor control.
* * E * L
(d) The provisions of paragraph (c)

of this section shall not apply fo the
following:

PROPOSED RULES

(1) Stationary contailners used prl-
marily for the fueling of implements of
husbandry, if such container is equipped
by May 31, 1977, with a permanent sub-
merged fill pipe.

(2) Any container having 2 capacity
of 2,000 gallons or less installed prior to
July 1, 1975, if such container is equipped
with & permanent submerged fill pipe by
May 31, 1977. b

*® - L £ L ]

Information relevant to the impact of
these proposed amendments is requested
and should be submitted as written com-
meélts as outlined at the end of this
notice.

VEHICLE REFUELING REGULATIONS

EPA’s vehicle refueling (Stage II) reg-
ulations, 40 CFR 52.256, were promul-
gated on November 12, 1973. Changes in
those regulations were proposed on Oc-
tober 9, 1975, and again on November 1,
1976, in 40 FR 48044. This latest pro-
posal made several basic changes in the
enforcement and implementation strate-
gles previously proposed. The principle
changes made were (1) establishment of
a phase-in compliance approach and (2)
abandonment of a system preinstalla-
tion certification program in favor of a
strengthened in-use enforcement pro-
gram utilizing a shorter, easler test pro-
cedure. EPA has reviewed the California
Air Resources Board certification pro-
gram and the APCD regulations, and is
concerned over the apparent lack of
measures directed toward ensuring prop-
er functioning of the systems once in-
stalled; however, EPA has yet to adopt
any such measures itself, and it has been
determined that the Callfornia pro-
grams-are as stringent as EPA’s Novem-
ber 12, 1973, promulgation. Approval is
therefore being proposed. In addition,
approval of the California ARB and
APCD programs is belng proposed be-
cause these programs are well estab-
lished and the fact that final compliance
will ogcur considerably ahead of the
Federally proposed schedule, If future
experience shows that system certifica~
tion alone is inndequate to assure that
such systems are effective, revisions in
the regulations may be required.

Therefore, this notice proposes ap-
proval of the following APCD regula~
Hons dealing with vehicle refueling gas-
oline vapor control:

Southern Californin APCD, Rule 461,

Santa Barbara County APCD, Rule 353, °

Fresno County APCD, Rule 411.1.

Kern County APCD, Rule 413.1,

Aferced County APCD, Rulo 411.1.

Stanisiaus County APCD, Rule 41132,

Tularo County APCD, Rule 412.1.

Venturs County APCD, Rule 71.

San Joaquin County APCD, Rule 411.1.

Sacramento County APCD, Rule 14.

San Dlego County APCD, Rule 3.

Bay Area APCD, Regulation 2,
§ 1302.21, §1302.22, and § 1302.23.

TYolo-Solano APCD, Rule 2.22,

Kings County APCD Rule 412.1 applies

only to sources installed on or after July
1, 1975 and is therefore not equivalent

§13023,
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to EPA’s November 1, 1976 proposal for
sources installed prior to this date, Al-
thouch Kings County APCD Rule 4121
is propozed to be approved, it is Hkely
that Kings County will be included in
the Federal regulations for sources in-
stalled prior to July 1, 1875.

Madera County APCD Rule 411.1 ap-
plies only to sources installed on or after
January 1, 1975 and is therefore not
equivalent to EPA’s November 1, 1976
propozal for sources installed prior to
this date. Although 2adera County
APCD Rule 411.1 Is proposed to be ap-
proved, it is likely that Madera County
will be included in the Federal regula-
tions for sources installed prior to Janu-
ary 1, 1975,

Approval action Is being propozed at
this time so that these APCD regulations
can be incorporated as part of the ap-
proved SIP. The necessary deletion of
these countles, and by other appropriate
action will be made at the time EPA’s
Stage II regulations are finalized.

It is stated here for emphasis, that
EPA currently plans to retain the Fed-
eral regulations, when finalized, for the
counties n the Sacramento Valley and
San Joaquin Valley Air Quality Control
Rezlons not listed in this proposed ap-
proval action.

Pursuant to Section 110 of the Clean
Air Act, as amended, and 40 CFR Part
51, the Administrator is required to ap-
prove or disapprove the indicated regu-
lations as SIP revisions and, therefore,
invites public comment on the state sub-
mission and -indicated proposed ap-
proval/disapproval actions.

Coples of the proposed revision are
available for public inspection during
normal business hours at the following
locations:

Californis Alr Recources Board, 1763 1ith

mstxk:éet, Sacramento, California 95814.
vironmental Protection Agency, Reglon
10) Callfornia Street, San Francisco, Ca?{:
fornia 84111, g

Publlec Information Reference Unit, Room
29232 (EPA Library), 401 “M” D.C. 20450,
Washington, D.C. 20460.

Interested persons may participate in
the rulemaking by submitting written
comments to the Regional Administrator,
EPA, Reglon IX, Attention: Air Pro-
grams Branch, Air and Hazardous Ma-
terlals Diviston, 100 California Street,
San Franclsco, California 94111, Rele-
vant comments received on or before
April 20, 1977 will be considered. Com-
ments recelved will be available for in-
spection during normal working hours
at the Reglon IX office and the Publc
Information Reference Unit.

This notice Is 1ssued under the author-

ity of Section 110 of the Clean Air Act, as
amended.

42 %.5.c.1857(c) (5).)
Dated: January 28, 1977.

PavL Dz Farceo, Jr.,
Regional Administrator.

[FR Do¢.T7-3403 Filed 3-18-T77;8:45 am]

P
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PROPOSED RULES

[ 40 CFR Part52]
[FRL 699-7]

STAGE 1l VAPOR RECOVERY REGULATIONS
AND TEST PROCEDURES

Technical Seminar and Public Hearing

On November 1, 1976, EPA reproposed
regulations to control emissions result-
ing from the vehicle refueling process,
Stage II Vapor Recovery Regulations
(41 FR 48044). Included in this repro-
posal was a short test procedure and
vehicle sampling plan. On December 30,
1976, an alternate sampling plan was
issued (41 FR 56889). The written com-
ment period for these topics closed on
March 2, 1977.

On Wednesday, March 30, 1977, at 9
a.m., at the National Enforcement In-
vestigation Center, Denver Federal Cen-
ter, Building 53, Denver, Colorado, EPA
will hold a technical seminar to discuss
changes that have been made to the
short test procedure and vehicle sampl-
ing plan as a result of comments received
from the public. EPA personnel involved
in the development of these changes
will be present to answer questions. The
seminar will be conducted informally.

~

Due to space limitations, it is requested
that attendance he limited to no more
than two persons par organization. Any
questions concerning the seminar or re-
quests for copies of material to be dis-
cussed should be directed to IMr, Peter
Principe at 202 -426-4147.

Pated: March 14, 1977.

STANLI::{ W. LESRO,
Assistant Administrator for
Evnforccm nt (EN=-329),
[FR Doc.77-7982 Filed 3~18-77;10:56 am]

DEPARTMENT OF COMMERCE

Nationa! Oceanic and Atmospheric
Administration

[ 50 CFR Part 263 ]
GENERAL STANDARDS FOR FISH
FILLETS

. Proposed Interim Standards
* Correction

ER. Doc. T77-2193 appearing at page
4468 in the issue of Tuesday, Janu-
ary 25, 1977 was inadvertently published
in the Rules and Regulations Section.
The document should have been pub-
lished in the Proposed Rules Section with
the heading reading as set forth above.
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This section of the FEDERAL REGISTER contains documents other than rules or propased rules that ars app!lcab!a_ to the public. Notices
of hearings and investigations, committes meetings, agency decislons and rulings, delegations of authority, filing of petitions and applications
and agency statements of organization and functions are ex

ples of d

ents appeoaring In this section,

~

- DEPARTMENT OF JUSTICE

Office of the Attorney General
[Order No. 696-77]

FREEDOM OF INFORMATION

Published and Unpublished Indexes to
Final Opinions and Orders, Statements
of Policy and Interpretations, and Ad-
ministrative Staff Manuals and Instruc-
tions

Under subsection (a)(2) of the Free-
dom of Information Act, 5 U.S.C. 552(a)
(2); each agency is reguired to maintain
and make available for public inspection
and copying current indexes to the
agency’s materials relating to certain
final opinions and orders, statements of
policy and interpretations, and adminis-
trative staff manuals and instructions.
These indexes are required to be pub-
lished at guarterly or more frequent in-
tervals and distributed, unless the agency
determines by order published in the
FepeErAL REGISTER that such publication
would be unnecessary and impracticable.
The purpose of this order is to bring the
Department of Justice into compliance
with these reguirements of subsection
(2) (2) of the Freedom of Information
Act. . :

By virtue of the authority vested in
me by 28 U.S.C. 509, and 5 U.S.C. 301
and 552, it is hereby ordered as follows:

1. It is determined that it is unneces-
sary and impracticable to publish quar-
terly or more frequently the indexes to
the Department of Justice materials in-
dicated below. This determination is
made because (a) there is insufficient
interest to justify such publication; (b)
with respect to some of the indexes listed
continual updating and revision is re-

. quired to reflect the frequent addition of

materials; (¢) with respect to other in-
dexes changes are too infrequent to war-
rant quarterly publication; and (d) the
practical utility of the indexes does not
warrant such publication.

2. Indexes to the materials listed be-
low can be inspected at the Department
of Justice Reading Room, Room 1266,

“10th and Pennsylvania Avenue NW.,

Washington, D.C. 20530, except that
there are separate public reading rooms
maintained by certain Departmental or-
ganizations at other locations as noted
below. With respect to those materials
which are individual documents and not
part of a series of similar documents,
the list set forth below, together with
the headings inder which such materials
are listed, itself constitutes an index to
such materials. In the interests of facfli-
tation of public availability of informa-
tion, the list set forth below has been
prepared with a view to inclusiveness,

and accordingly it is possible that a few
of the documents or portions thereof re-
ferred to below are not of an (a)(2)
character or are exempted by subsection
(b) of the Act.

The indexes to the (a) (2) materials of
the Federal Bureau of Investization are
currently being revised, and will be pub-
lished at g later date.

(a) Antitrust Division. (1) Antitrust
Division Manual, chapter 1 (Organiza-
tion of the Department and the Divi-
sion), chapter 5 (Policy and Planning),
and chapter 6 (Miscellaneous).

(2) Investigations of Cases of Price-
Fixing, except for sample decuments B,
C,P,and G.

(3) Antitrust Guide for International
Opnerations.

(b) Board of Immigration Appeals.
Public Reading Room, Room 1122, Safe-
way Bullding, 521 12th Street NW.,
Washington, D.C.:

(1) Selected Decislons Deslgnated as
Precedents; published perlodically in
hard cover and as slip opinions by the
Government Printing Ofiice.

(2) Precedent and Selected Non-
precedent Decisions; indexed by subject
matter in reading room.

(¢) Bureau of Prisons. Public Reading
lgogm, 117 D Street NW., Washington,

(1) Numerical and Alphabetical List-
ings of Effective Policy Statements: (1)
General Management and Administra-
tlon; () Laws and Legal Matters: (i)
Persondel Management; (Iv) Budget
Management; (v) Research, Develop-
ment and Statistics; (v) Accounting
Management; (vil) Procurement and
Warehouse Management; (vill) Com-
missary Management; (ix) Miscellane-
ous Business and Fiscal Management;
(x) Custodial Management; (xi) Food
Service Management; (xii) Farm Serv-
ice Management; (xill) Safety Stand-
ards,and Procedures; (xlv) Jail Admin-
istration; (xv) Facllities and Equipment;
(xvl) Industrial Management; (xvil)
Medical Service Management (xviD)
Parole Board; (xix) Informatfon Sys-
tems.

(2) Numerical and Alphabetical List-
ings of Effective Operations Memoranda:
(1) General Management and Adminis-
tration; (D Perconnel Management;
(1i1) Budget Management; (iv) Inmate
Management; (v) Accounting Mnnage-
ment; (vl) Procurement and Warchous-
ing Management; (vil) Commissary
Management; (vill) Safety Stondards
and Procedures; (ix) Industrial Man-
agement,

(D Civil Division. (1) Civil Division
Practice Manual; (2) Civil Division
Orders and Directives.
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{e) Civil Rights Division. (1) Submis-
sions under Sectlon 5 of the Vofing
Rights Act of 1965.

(f) Community Relations Serpice.
Public Reading Room, Room 667B, Todd
Building, 550 11th Street NW., Washing-
ton, D.C.: (1) Community Relations
Service Directives Manual; (2) Memo-
randa from the Director; policy and posi-
tion statements.

(g) Criminal Dipision. (The Criminal
Divislon Is currently revising all of its
policy memoranda for inclusion in the
new United States Atforneys’ Manual;
when published this Manual will super-
cede all existing publications of the Di-
vision, and its index will constitute the
(a) (2) index and will be published in
the Fepznan REGISTER) ¢

(1) Mizcellaneous Memoranda; in-
cluding circulars, orders, directives to
stafl and notices.

(2) Compilations of Lezislative Ma-

(3) Adversary Hearings Memorandum.

(4) Authority to Compromise Civil
Penclties Assessed Under the Coal Mine
Health and Safety Act of 1969, 30 G.S.C.
Sections €01 et seq. (Criminal Division
Memorandum No. 202 fo United States
Attorneys).

(5) Copyright Protectlon of Sound
Recordings (Criminal Division 2fzanual,
April 1973).

(6) Deletion of Portions of Motion
Picture Films or Other Materials or
Thelr Reexportation After Seizure by the
Bureau of Customs 2s Obscene and In-
admissible Under 19 U.S.C. 1305 (Crimi-
nal Division Memorandum No. 767 %o
United States Attorneys).

(7) Extradition Handbook (Criminal
Division Manusal, December 1974).

(8) Extradition-Provisional Arrest
(Criminal Division Memorandum of No-
vember 8, 1974, to Section Chiefs).

(9) Handbool: for Federal Obscenity
Prosecutions (Criminal Division Manual,
June 1872). :

(10) Handling of Obscene Private Cor-
respondence Cases, 18 U.S.C. 1461
(Crimingl Division Letter of August 31,
1964, to United States Attorneys).

(11) Sound Recording Piracy; Viola-
tions of 17 U.S.C. 104 (Criminal Division
Memorandum No. 753 to United States
Attorneys).

(M) Drug Enforcement Administra-
tion. Publc Reading Room, Room 200,
1405 Eye Street NW., Washington, D.C.:

(1) DEA/Registrant Memorandums of
Understanding; signed by registrant and
DEA officlal. 21 CFR Part 1300.

(2) DEA Policy and Guidelines not
publshed in the FeperaL REGISTER.

(3) Tort Claims,
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(4) Petitions for Remission or Mitiga-
tion of Forfeiture. .

(5) Privacy Act—Policy Statements.

(6) Final Orders.

(1) Legal Opinions by Chief Counsel.

(8) Memoranda of Understanding be-
tween States and DEA/BNDD/DBAC/
¥BN. -

(9) Compliance Administrative’ Man-
ual.

(i) Ezecutive Office for Uniled Staies
Attorneys. (The Executive Office for
United States Attorneys is currently re-
vising all of its policy memoranda for in-
clusion in the new United States Attor-
neys’ Manual; when published this man-
ual will supersedé the existing U.S. At-
torneys’ Manual and its index will con-

stitute the (a) (2) index and will be pub- -

lished in the FEDERAL REGISTER) :

(1) United States Attorneys’ Manual.

(2) United States Attorneys’ Bulletins.

(3) Proving Federal Crimes, 6th edi-
tion, April 1976.

() Immigration and Naturalization
Service. Public Reading Room, 425 I
Streeet NW., Washington, D.C,, and at all
I&NS District Offices:

(1) Administrative Decisions Under
Immigration and Naturalization Laws
(including both precedent and nonprec-
edent decisions): .

(2) Administrative Manual.

(3) Authority of Officers of the Immi- .

gration and Naturalization Service to
Make Arrests (M—-69) .

(4) Border Patrol Handbook.

(5) Guide for the Imspection and
processing of Citizens and Aliens by Of-
ficers Designated as Immigration Inspec~
tors (M-94).

(6) Immigrant Inspector’s Handbook.

(7) Investigator’s Handbook.

(8) Naturalization Examiner’s Guide.

(9) Officers’ Handbook (M-68).

(10) Operations Instruction and In-
terpretations (the latter pertaining to
nationality acquisition and loss).

(k) Land and Natural Resources Di-
vision. (1) Federal Eminent Domain (a
two-volume manual) .

(2) Federal Condemnation Manual—.

1951,

(3) Federal Condemnation Handbook
(two volumes).

(4) Condemnation
1—1962. ]

(5) Condemnation
I1—1963.

(6) Condemnation
II-—1964.

(7 Condemnation
IV—1966.

(8) Condemnation
V—1971,

(9) Condemnation Seminar,
Vi—1973. :

(10) Guidelines for Federal Water
Pollution Control Litigation—January
18, 1973, -

(11) Layman'’s Gulde to Investigating
Section 10 Violations—1975. .

(12) Directive No. 7-68, Settlement
Policy and Guidelines in Condemnation
- Cases.

(13) Standards for the Preparation of
Title Evidence in Land Acquisitions by
the United States. '

Seminar, volume
Seminar,

Seminar,

Volume
Volume
Seminar, Volume
Seminar, Volume

Volume

NOTICES

(14) Guidelines for Investigations of
Violations of the 1899 Refuse Act.

(15) Title Evidence Requirements for
Condemnation Cases—August 1, 1973.

(16) Regulations of the Attorney
General Promulgated in - Accordance
with the Provisions of Public Law 91-393
Approved September 1, 1970, 84 Stat.
835, An-Act to Amend Section 355 of the
Revised Statutes, as Amended, Concern-
ing Approval by the Attorney General of
the Title to Lands Acquired for and on
Behalf of the United States.

(17) Manual of Organization, Opera-
tion and Procedures. .

(18) Analysis of Uniform Relocation
Assistance and Real Property Acquisi-
tion Act of 1970—March 9, 1971, -

(1) Law Enforcement Assistance Ad-
ministration. Public Reading Room, 633
Inidiana Avenue NW., Washington, D.C.:

(1) Legal Opinions of the Office of
General Counsel of the Law Enforce-
ment Assistance Administration, United
States Department of Justice, six in-
dexed volumes, each covering the follow-
ing time periods:

(i) January 1, 1969 to June 30,
(ii) July 1, 1973 to December 31,
(iii) January 1, 1974 to June 30,
(iv) July 1, 1974 to December 31, 1974;
(v) January 1, 1975 to June 30, 1975;
(vi) July 1, 1975 to December 31, 1975.

(2) Numerical Checklist of Effective
LEAA Directives (Instruction 0000.2N,
May 31, 1976) .

(3) Current Listing of LEAA External
Directives (Guideline 0000.6F, March 10,
1976).

(4) Implementation of the Privacy
Act of 1974 (Instruction 1030.4, Novem-
ber 25, 1975). ’

(5) Standards of Conduct (Instruc-
tion 1551.2B, April 7, 1975; Change—1,
November 12, 1975).

(6) Freedom of Information Act
Amendments (Instruction 1600.4A, May
29, 1975).

(') Attorney General’s Memorandum
on the 1974 Amendments to the Freedom
of Information Act (Instruction 1600.5,
March 7, 1975) . .

(8) Department of Justice Freedom of
Information Act Regulations (28 CFR
Part 16(A)) (Instruction 1600.6, March
20, 1975). -

(9) Reallocation of LEAA Categorical
Grant Funds (Instrucfion 4050.1, De-
cember 11, 1975).

(10) Eligibility for Grants (Instruc-
tion 4060.2, September 10, 1974).

_ (11) State Planning Agency Grants
(Manual 4100.1E, January 16, 1976).

(12) Guide for Discretionary Grant
Programs (Manual 4500.1D, July 10,
1975; Change—1, April 12, 1976).

(13) Law Enforcement Education Pro-
gram (Manual 5200.1B, May 6, 1975;
Change—1, October 8, 1975).

(14) Competitive Graduate Research
Fellowship Program (Guideline 5400.3,
December 23, 1974).

(15) Guidelines for the Graduate Re-
search Program: National Criminal
Justice Educational Development Con-
sortium Institutions (Guideline 5400.3,
January 27, 1975) .

1973;
1973;
1974;
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(16) Participation Critexria for Intern-
ship Program (Guideline 5500.14, No-
vember 7, 1973). N

(17) LEAA Visiting Fellowship Pro-
gran)x (Guideline 6010.1, November 7,
1974).

(18) Use of LEAA Funds for Psycho-
surgery and Medical Research (Guide-
line 6060.1A, June 18, 1974).

(19) Comprehensive Data Systems
Il’rog;'am (Manual 6640.1, April 27,
976).

(20) Financial Management for Plan-
ning and Action Grents (Manual
7100.1A, April 30, 1973; Change—1, Jan-
uary 24, 1974; Change—2, Decembeor 18,
1974; Change—3, October 29, 1075).

(21) Principles for Determining Travel
Cost Applicable to LEAA Grants (Guide-
line 7100.3A, January 28, 1976).

(22) Distribution, Resolution and
Clearance of Audit Reports (Guideline
7140.1A, January 11, 1974).

(23) Reporting of Possible LEAA Fund
Misuse, Criminal Activity, Conflict of
Interest, or other Serious Irregularities
(Guideline 7140.2, December 12, 1973).

(24) Construction Contracts—Equal
Employment Opportunity Procedure for
Submitting Information on Construction
and Renovation Contracts (Guideline
7400.1B, June 4, 1974).

(25) The Effect on Mincrities and Wo-
men of Minimum Helght Requirements
for Employment of Law Enforcement
%%ig)ers (Guideline 7400.24, June 18,

(26) Representation of Minorities and
‘Women on Supervisory Boards of Crimi«
nal Justice State Planning Agencles
and Regional Planning Units (Guldellne
7400.4, August 19, 1974) .

(27) Addresses of LEAA Repiongl Of-
fices and State Planning Agenoles
(Guideline 1300.1F, April 22, 1976). *

(28) Orzanization and Funetions
(Handbook 1320.1, February 20, 1975:
Change—1, June 25, 1975).-

(29) LEAA Directives System Hand-
11)3'(7)5.3;) (Handbook 1332.18B, March 5,

(30) Dissemination of Grants Man-
agement Information Systems Data (In-
struction 1340.1, February 1, 1074).

(31) LEAA Malling Lists and Cate-
gories (Instruction 1441.1B, September
18,1975).

(32) Procedure for Requesting Person-
nel Actions Under the Inter-Govern-
mental Personnel Act (Ingtruction
1520.1, May 22, 1972).

(33) Procedures for Employment of
Experts and Consultants in LEAA (In-
struction 1520.4, November 30, 1973).

(34) Equal Employment Opportunity
(Handbook 1563.1, January 12, 1973;
Change—1, March 5, 1974; Change—2,
July 15, 1975). .

(35) Establishing Contact with Female
and Minority Candidates for Employ-~
ment in LEAA Reglonal Offices (Instruc-
tion 1563.2, July 23, 1975).

(36) Procedures for Processing Com-
plaints of Discrimination Based on Race,
Color, Sex, Age and National Origin (Yn«
struction 1563.3A, May 18, 1976).

(37) Procurement References Library
(Instruction 1701.5, May 18, 1973),
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(38) Planning Grant Review and
Processing Procedures (Handbook 4210.-
1C, May 17, 1976).

(39) Categorical Grant Processing
.Procedures (Handbook 4560.1A, Ottober
23, 1975).

(40) Law Enforcement and Criminal
Justice Training Programs—Section 402
(b)(6) (Instrucnon 5700.1, November 9,
1973).

(41) Applicability of the Guideline
-Manual, for the Financial Management
for Planning and Action Grants (In-

- struction 7100.2, July 1, 1974).

(42) Equal Employment Opportunity
Programs (Instruction 7400.3, February
13, 1974). .

(m) Offices of the Attorney General
and the Deputy Atlorney General. (1)
Letters to Congress specifically outlining
Freedom of Information policies and
procedures. =

(2) ‘Annual Report to Congress con-
cerning the implementation of the ¥Free-
dom of Information Act.

(3) Final determinations by the At-
torney General and/or the Deputy At-
torney General on Freedqm of Informa-
tion appeals.

4) Synopses of Department of Justice
applications of exemptions in the Free-
dom of Information Act, pursuant to ad-
ministrative appeals filed under the pro-
visions of that Act.

(5) Miscellaneous memoranda.

(n) Office for Improvements in the
Administration of Justice. (1) Guidelines
relating to use of statutory provisions to
compel testimony or production of in-
formation.

(0) Office of Legal Counsel. (1) Opin-
jons of the Attorney General; bound vol-
umes and slip opinions. ‘

- (p) Office of Legislative Affairs. (1)
Index of speeches, testimony, remarks of
Attorney General, Deputy Attorney Gen-
eral and other officers and employees of
. the Department. The material is ¢om-
piled chronologically, beginning with the
92d Congress, and is cumulative.

(2) Index of reports to Congress on
pending legislation. The material is com-
piled numerically according to bill num-
ber, beginning with the 82d Congress, and
is cumulative. N

(3) Index of, Congressional corres-
pondence which sets forth official De-
partment policies and positions. The
material is listed by the writer's name,

© beginning abouft June, 1974, and is
cumulative. .

(q) Office of Management and Fi-
naence. (1) Final Decisions in Discrimi-
nation Complaints against the Depart-
ment.

(2) Decisions on Adverse Actions and
Discipline of Personnel.

(3) Decisions on Classification Ap-
peals.

(4) Personnel Management Plans.

(5) EEO Affirmative Action Plans.

(6) Order DOJ 0000.4H, Directives
Index as of March 31, 1976—Bureaus.
(This material covers more than one
component.)

(7) Order OBD 0000.1B, Directives
Index as of March 31, 1976—Offices,

NOTICES

Boards, Divisions, and Division Field
Offices. (This material covers more than
one component,)

(r) Office of Public Informalion. Room
5114, Justice Building, 10th and Consti-
tution Avenue NW., Washington, D.C.:

(1) Speeches. Cumulative. Contains
listing of speeches by Attorneys General,
Assistant Attorneys General, Deputy At-
torneys General, and Deputy Assistant
Attorneys General.

(2) Pres§ Releases, Testimonies, State-
ments. Cumulative., Contains listing of
press releases and statements of policy
issued by the Department; testimonies
before the Congress by heads of the De-

partment, Divisions, Offices, Boards and
Bureaus.

(s) Ofiice of Watergate Speclal Pros-
ecution Force. (1) Nemorandum of Un-
derstanding Re Handling of Internal
Revenue Matters Arising in Connection
with Investigation and Prosecution of 13
U.S.C. 610 (Illegal Corporate Contribu-
tions) Matters.

(2) Press Releases (two regarding gen-
eral policy toward violations of 18
U.S.C. 610).

(31 Statement on Violations of 18
U.S.C. 611.

(t) Tax Division. (1) Guide for the
Preparation of Written Communications
in the Tax Division.

(2) Institute on Criminal Tax Trials,
1975.

£3) Manual for Criminal Tax Trials.

(4) Organization, Operation and Pro-
cedure Manual.

(5) Tax Division Uniform System of
Citation and Instructions on Briefs.

(6) United States Attorneys' Guide;
Policies Affecting the Processing of Tax
Fraud Cases.

(7) Policy statement regarding inter-
rogation of jurors after trial and the
obtaining of name checks on jurors
(November 23, 1967).

(8) Policy statement regarding name
checks of witnesses in civil and criminal
tax cases (November 29, 1967).

(9) Memorandum from the Assistant
Attorney General, Tax Division, outlin-
ing the policy on tax prosecution press
releases tJanuary 12, 19717,

(10) Memorandum from the Assistant
Attorney General, Tax Division, regard-
ing prevention of the departure of alliens
who have failed to obtain a certificate
of compliance from the Internal Revenue
Service (May 9, 1972).

(11) NMemorandum from the Assistant
Attorney General, Tax Division, setting
forth procedures for mailing of com-
plaints in tax refund suits (January 5,
1973).

(12) Memorandum from the Assistant
Attorney General, Tax Divisfon, estab-
lishing guidelines concerning the use of
post-trial motions for judgment n.ov.
(January 2, 1974).

(13) Policy statement regarding in-
spection of tax returns of members of
the federal judiciary (February 6, 1974).

(14) Memorandum from the Assistant
Attorney General, Tax Divislon, elabo-

rating upon the policy statement regard-

" ing inspection of tax returns of members
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of the federal judiciary (February 8,
1974).

(15) Memorandum from the Atforney
General regarding statutory restrictions
on the disclosure of income tax returns
(April 24, 1974).

€16) Policy statement rezardinz op-
posing attorneys who act as counsel and
witness (August 7, 1974).

(17) Policy statement regarding attor-
ney participation on AB.A. Tax Section
Committees (August 7, 1974).

(18) Memorandum from the Assist-
ant Attorney General, Tax Division, con-
cerning procedures in transmitting to the
Tax Division complaints filed in tax re-
fund suits (June 23, 1975).

(19> Policy statement rezarding re-
fund suits arising during a pending crim-
inal case (February 18, 1975).

€20) Letter from Assistant Attorney
General, Tax Division, rezardinz Reluc-
tant Witness Grand Jury -Proceedings
tFebruary 12, 1875).

(W) Uniled States Marshals Service.
(1) Dutline of the Office of United States
Marshal.

(2) United States Marshals Service.

(3) Women in the U.S. Marshals Serv-
ce.

(4) The Marshal Today (updated an-
nually).

GrirrIN B. BELL,
Attorney General.
Marcex 8, 1871.

[FR D5c.77-8337 Flled 3-18-77;8:45 am|)

Office of the Attorney General
{Order No. 705-77]
PRIVACY ACT OF 1974
System of Records

- Notice is hereby given that pursuant
to the provisions of the Privacy Act of
1974 (5 U.S.C. 5522) the Department of
Justice proposes to add routine uses to,
and expand the retrievability capacity of
a portion of an existing system of rec-
ords maintained by the Immigration and
Naturalization Service (INS), JUSTICE!
INS-001, The Immigration and Natural-
{zation Service Index System.

A. Pursuant to Section 3(e) (4) of the
Privacy Act (5 US.C. 552afe)(4)+, no-
ticé” of the existence of this system
JUSTICE/INS-001, The Immigration
and Naturalization Service Index Sys-
tem, was published in the FeperaL Rec~
1ster, 41 FR 39936. The proposed modi-
fication will enable employees in field
offices of the Immigration and Natural-
Jzation Service to access, by means of
cathode-ray terminals, automated por-
tions of the subsystem of records known

as “Centralized index and records relat-
m" to but not limited to, aliens law-
fully admitted for permanent residence
and United States citizens (Master
Index)".

Amendments fo the Notice of System
of Records are listed as follows:

Categories of records in the system:
Par. E is amended by adding the state-
ment, “Records which may be accessed
electronically are limited to index and
file locator data including name, identi-
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fying number, date and place of birth,
date and port of entry, coded status
transaction data, and location of relat-
ing records or files.”,

DPplicies and practices for storing, re-~
trzevmg, accessmg, relaining, and dis-
posing of records in the system:

Storage: Part g is added, to read: *
Centralized index records which can be
accessed electronically are stored on
magnetic disk and tape.”

Access practices are added: “Access:
a. Centralized index records stored on
magnetlc disk are accessed from remote
terminals located in INS offices on the
Department of Justice Telecommunica-
tions system (JUST).”

Retention and disposal: Par. p is
added, to read: ‘“‘p. Centralized index
records stored on magnetic disk and
tape are updated periodically and main-
tained for the life of the relating rec-
ord. Original index cards are micro-
filmed, then destroyed.”

The system notice, including the
amendments listed above, is hereinafter
reprinted in its entirety.

Report of the proposed modification
has been made to the President of the
Senate, the Speaker of the House of
Representatives, the Office of Manage-
ment and Budget, and the Privacy Pro-
teotion Study Commission.

B. Section 3(e)£11) of the Privacy
Act of 1974, 5 U.S.C. 552a(e) (11), re-
quires each agency to publish a notice
‘of proposed routine uses of records in
the FEDERAL REGISTER and provide the
opportunity for public comment thereon
for at least 30 days prior to the adoption
of such uses.

In accordance with this provision, at-
tached is an amended notice of JUS-
TICE/INS-001, The Immigration and
Naturalization Service Index System,
which was previously published at 41 FR
39986 (September 16, 1976), adding two
new routine uses for this system. It has
been determined that these uses are
compatible withe the purposes for which
the system of records is.maintained and
no further reporting of these two rou-
tine uses will be made.

Proposed routine use “J’* would permit
the routine disclosure of informaton in
the interests of national security, 8
U.S.C. 1225, )

Proposed routine use “K” would per-
mit the disclosure of information in con-
nection with any proceeding before the
Immigration and Naturalization Service,
to counsel without the formal Privacy
Act verification of identity. The use is
consistent with the longstanding prac-
tice of the Service under 8 U.S.C. 1103
and 1362.

Inquiries or comments may be submit-
ted in writing to the Office of Adminis-
trative Counse]l, Room 1121, Office of
Management and Finance, Department
of Justice, Washington, D.C. 20530. All
comments must be received on or before
April 20, 1977,

No oral hearings are contemplated.

Dated: March 11, 1977.

GRIFFIN B. BELL,
Altorney General,

-sive indices;

NOTICES

JUSTICE/INS-001
System name:

The Immigration and Naturalization
Service Index system which consist of
the following subsystems.

A Agency information control record

‘index.

B. Alien address report index.

C. Alien enemy iridex.

D. Automobile decal parking identifi-
cation system for employees.

E. Centralized index and records re-
lating “to, but not limited to aliens law-
fully admitted for permanent residence
and United States citizens (Master
index).

F. Congressional Maxl Unit corre-
spondence control index.

G. Document vendors and alterers in-
dex (Service documents) .

H. Enforcement branch indices: (1)
Air detail office index system; (2) Anti-
smuggling index (general ;
smuggling information centers systems
for Canadian and Mexican borders; (4)
Border Patrol Academy index; (5) Bor-
der Patrol sectors general index system;
(6) Contact index; (7) Criminal, im-
moral, narcotic, racketeer, and subver-
(8) Enforcement corre-
spondence control index; (9) Fraudulent
document center index system; (10) In-
formant index; (11) Suspect third party
index.

1. Examinations correspondence con-
trol index: (1) Branch indices; (2)
Service lookout system;

J. Extension training program en-
rollees.

K. Finance section mdxces (1) Ac~-
counts with creditors; (2) Accounts with
debtors.

L. Freedom of Information corre-
spondence control index.

M. Intelligence index.

N. Microfilmed manifest records.

. O. Naturalization and citizenship in-
dexes: (1) Naturalization and citizen-
ship docket cards; (2) Examiner’s docket
lists of petitioners for naturalization;
(3) Master docket list of petitions for
naturalization pending one year or more.

P. Personnel investigations index.

Q. Procurement—property issued em-
ployees.

R. Security - system daccess clearance
information index system.

S. White House and Attorney General
correspondence control index.

T. Health Record System.

U. Personal Data Card System.

V. Compassionate Cases System.

W. Emergency Reassignment Index.

X. Alien Documentation Identification
and Telecommunication (ADIT) System.

.
System location:

A, Central Office: 425 ‘T’ Street; N.W.
Washington; D.C. 20536.

B. Regional Offices: (1) Burlington,
Vermont; (2» Fort Snelling, Twin Cities,
Minnesota; (3) Dallas, Texas; (4) San
Pedro, California.

C. District Offices in the Umted States:
(1> Anchorage, Alaska; (2) Atlanta,
Georgia; (3) Baltimore, Maryland; (4)
Boston, Massachusetts; (5) Buffalo, New
York; (6) Chicago, Illinois; (7) Cleve-

FEDERAL REGISTER, VOL. 42, NO. 54—MONDAY MARCH

(3) Anti--

land, Ohio; (& Denver, Colarado; (O
Detroit, Michigan; (10) El Pacgo, Texas,
(11) Hartford, Connecticut; (12) He-
lena Montana; (13) Honolulu, Hawail;
(14) Houston, Texas; (15) Kansas City,
Missouri; (16) Los Angeles, California;
_ (1 Miami, Florida; (18) Newark, New
Jersey; (19), New Orleans, Louislana;
(20) New York, New York; (210 Omaha,
Nebraska; (22) Philadelphia, Pennsyl«
vania; (23) Phoenix, Arizona; (24)
Portland, Maine; (25) Portland, Oregon;
(26) St. Albans, Vermont; (27) St, Paul
Minnesota; (28) San Antonio, Texas;
(29 San Diego, California; (30) San
Francisco, California; (31) San Juan,
" Puerto Rico; (32) Seattle, Washington;
(33) Washington, D.C.

D. District offices in foreign countries:
(1) Hong Kong, B.C.C.; (2) Mexlico City,
Mexico; (3) Rome, Italy.

E. Sub Offices: (1) Agana, Guam; (2)
Albany, New York; (3) Cincinnati, Ohio;
(4) Dallas, Texas;: (5) Hammond, Indi-
ana; (6) Harlingen, Texas; () Las Ve~
gas, Nevada; (8) Memphis, Tennceseo;
(9) Milwaukee, Wisconsin; (10) Norfolk,
Virginia; (11> Pittsburgh, Pennsylvanin;
(12) Providence, Rhode Island; (13
Reno, Nevada; (14) St. Louis, Missouri;
(15) Salt Lake City, Utah: (16) Spokane,
Washington.

T. Border Patrol Sector Headquarters:
(1> Blaine, Washington; (2) PRuflalo,
New York; (3) Chula Vista, California;
(4) Del Rio, Texas; (5) Detroit, Michi-
gan; (6) El1 Centro, California; (N Ll
Paso, Texas; (8) Grand Forks, North
Dakota; (9) Havre, Montana; (10) Houl-
ton, Maine; (11) Laredo, Texas; (12)
Livermore, Californja; (13) Marfa,
Texas; (14) McAllen, Texas; (15) Miami,
Florida; (16) New Orleang, Loulsana;
(17) Ogdensburg, New York: (18) Spo-
kane, Washington; (19) Swanton, Ver«
mont; (20 Tucson, Arizona; (21) Yuma,
Arizona.

G. Border Patrol Academy—1L.0s Fres-
nos, Texas.

H. Charlotte Amalie, St. Thomag, Vir-
gin Islands.

1. Sub offices in foreign countrics: (1)
Athens, Greece; (2) Frankfurt, Ger-
many; (3) Naples, Italy; (4) Palermo,
Italy; (5) Rome, Italy:; (6) Tokyo, Jit-
pan; (T Vienna, Austria.

J. El Paso Intelligence Center
(EPIC)—El Paso, Texas. Addresses of
each office are listed in the telephone.
directories of the respestive cities listed
above under the heading ‘“United States
Government, Immigration and Naturali«
zation Service.” .

Categories of individuals covered by the
systeme

A. Agency information control record
index (Location A, supra).

1. United States citizens, resident and
non-resident aliens named in documents
classified for National Sccurity reasons.

2. Individuals referenced in documents
classified for National Security reasons.

B. Alien address reports (Form I-53),
1975 and subsequent years. (Location A,
supra); 1974 and previous years (Locn«
tions: C, D, and H supra).

C. Alien enemy index (Location: A
supra):

21, 1977



1.- Alien enemies who were interned
during World War II.

2. Americans of Japanese ancestry
(MNisei) who retumed to Japan and, dur-
ing World War II, either accepted em-
ployment by the Japanese Government
or became naturalized in Japan.

D: Automobile decal parking identifi-
cation for employeds. (Location B-4
supra);

Current Service employees of this office
. who have the privilege of parking their

cars on government premises, have a
decal for their cars for parking identi-
fication.

E. Centralized index (Master index).
(Locations: A, C, D, E and I supra):

1. Aliens lawfully admitted for perma-
nent residence, and United States citi-
zens; and individuals who are under in-
vestigation, were investigated in the past,
or who are suspected of violating the
criminal or civil provisions of treaties,
statutes, Executive orders and Presiden-
tial proclamation administered by the
Immigration and Naturalization Service,
hereinafter referred to as the Service,
and witnesses and informants having
knowledge of such violations.

F. Congressional Mail Unit (Location
A, supra) : :

1. Aliens lawfully admitted for perma-
nent residence and United States citi-
zens named in correspondence received
including, but not necessarily limited to:
(a) employees and past employees; (b)

- federal, state and local officials, and (¢)
members of the general public.

2. Aliens lawfully admitted for perma-
nent residence and United States citizens
named in reports or correspondence re-
ceived, as individuals investigated in the
past or under active investigations for,
or suspected of violations of, the criminal
or civil provisions of statutes enforced by
the Service, including Presidental procla-

mations and Executive orders relating ~

thereto, and witnesses and informants
having knowledge of violations.

G. Document vendors and alterers in-
dex (Service documents) (Location B-4;.
duplicates are housed in several Service
offices in the southwest region). This in-
dex relates to, but is not limited to, aliens
lawfully admitted for permanent resi-
dence and United States citizens.

JH. Enforcement Branch Indices:

1. Group one—(Locations: A, B, C and
E, supra)—contact index; informant in-

- dex; anti-smuggling index (GeneraD;
criminal, immoral, narcotic, racketeer
and subversive indices; and suspect third
barty index—all relate to same general
categories of individuals as follows:

(a) Aliens lawfully admitted for per-
manent residence, and citizens_who are
in a position to know or learn of, and as-
sist in locating aliens illegally in the
United States.

(b) Aliens lawfully admitted for per-
manent residence, and citizens who are
former or present members of an organi-
zation subversive in nature, whether for-
eign or domestic, and are willing to ap-
bear as government witnesses, to testify
as to their knowledge of an individual’s
membership therein, or as to the nature,
aims and purpose of the organization, or
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as to the identification, publication, dis-
tribution and authenticity of the litera-
ture of such organization, or are in pos-
session of information relative to such
organization or on specific individuals
and are willing to cooperate with the Im-
migration and Naturalization Service, or
who although they have not been mem-
bers of subversive organjzations, are in
possession of information relating to
such organizations or members thereof,
and are willing to cooperate with the
Service on a continuing basis;

(c) Aliens lawfully admitted for per-
manent residence, and citizens who are
known or suspected of being professional
arrangers, transporters, harborers, and
smugglers of aliens, who operate or con-
spire to operate with bthers to facilitate
the surreptitious entry of an alien over a
coastal .or land border of the United
States and witnesses having knowledge of
such matters;

(d) Aliens lawfully admitted for per-
manent residence and citizens who are
known or suspected of being habitual or
notorious criminals, immorals, narcotic
violators or racketeers, or subversive
functionaries or leaders;

(e) Aliens lawfully admitted for per-
manent residence. and citizens who are
known, or believed, to be engaged in
fraud operations involving the prepara-
tion and submission of visa petitions and
other applications for Service benefits, or

the preparation and submission of appli-

cations for immigrant visas and/or De-
partment of Labor certifications, or the
filing of false United States birth regis-
trations for alien children to enable par-
ents who are immigrant visa applicants
to evade the labor certification require-
ments or fo enable such children to pose
as citizens.

2. Group two—relate to specific cate-
gories of individuals as follows:

(@) Air detail office index system
(Location: J, supra). (1) The majority of
the system contains information relating
to United States citizens and allens law-
fully admitted for permanent residence
who are pilots and/or ovwners of private
aircraft and who have engaged in flying
between the ‘United States and forelgn
countries. (2) The system also contains
information of an investigative nature
relative to pilots, owners, and assoclates;
incliding United States citizens and
aliens lawfully admitted for permanent
residence, who engage in, or are suspected
of being engaged in, illegal activity, such
as alien smuggling or entry without in-
spection.

tb) Anti-smuggling information cen-
ters for the Canadian border and Mexi-
can border. (Location: Northern Border:
F-19, supra—Southern RBorder: J,
supra). Categories of individuals include
United States citizens and aliens lawfully
admitted for permanent residence who
are smugglers or transporters of illegal
aliens, or who are suspects in the viola-
tion of statutes relating to smuggling and
transporting jllegal aliens.

(¢) Border Patrol Academy index
system—i(Location: G, supra). United
States citizens who are: students in at-
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tendance at the Border Patrol Academy;
former students twwho have attended the
Academy; and officers attending ad-
vanced training classes at the Academy.

(d) Border Patrol Sectors general in-
dex—(Locations: F, supra). (1) United
States citizens who are past or present
employees of the Service; and (2} United
States citizens and aliens lawfully ad-
mitted for permanent residence classified
as law violators, witnesses, contacts, in-
formants, members of the general public,
federal, state, county and local officials.

(e) Fraudulent Document Center in-
dex system—(Location: J, supra). The
system contains information relating to
United States citizens and/or aliens law-
fully admitted for permanent residence
categorized as members of the general
public, Notaries Public, state and local
birth registration officials and employees,
immigration law violators, vendors of
deocuments, donors of deocuments, mid-
wives and witnesses. Also included in the
system are names and information of
fictitious non-existent individuals such
as may be used by counterfeiter or al-
terer of citizenship documents.

3. Group three—(a) Enforcement cor-
respondence control index—(Location:
A, supra—Associate Commissioner, En-
forcement). (1) Aliens lawfully admitted
for permanent residence and citizens of
the United States named in correspond-
ence recelved, including but not neces-
sarily limited to: a. employees and past
employces; b. federal, state, and local
officials; and c. members of the general
public. (2 Aliens lawiully admitted for
permanent residence and citizens of the
United States named in documents, re-
ports or correspondence received as in-
dividuals under investization, or investi-
gated in the past, or suspected of viola-
tion of the criminal or civil provisions
of the statutes enforced by the Service,
including Presidential Executive Orders
and Proclamations relating thereto, and
witnezzes and informants having knowl-
edge of violations.

1. Examinations branch indexes (Lo-
cation: A, supra ¢duplicates are in some
lozal officesy). Aliens lawfully admitted
for permanent residence and United
States citizens and individuals who are
violators or suspected violators of the
criminal or civil provisions of statutes
enforced by the Service.

J. Extension training prozram en-
rollees (Location: A, supra) contains the
names of Service employees, and other
federal agency employees enrolled in ex-
tension training proaram courses.

K. Finance Section indexes-—(Loca-
tions: A and B, supra) :

(1) Individuals who are indebted to
the United States Government for goods,
services, or benefits or for administrative
fines and assessments;

(2) Emplorees who have received
travel advances or overpayments from
the United States Government, who are
in arrear in their accounts, or who
are liable for damage fo Government
properly; L.

3. Vendors who have furnished sup-
ples, material, equipment and services te
the Government;
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4, Employees, witnesses and special
deportation attendants who have per-
formed official travel; and

5. Employees and individuals who
have a valid claim against the Govern-
ment.

L. Freedom of Information correspon-
dence control index (Locations: A; B;
C; D; B; F; G; H and I, supra). Indi-
viduals. who request under the Freedqm
of Information Act, access to, or copies
of, records maintained by the Service.

M. Intelligence index— (Locations: A
and B, supra) Aliens who have been law-
fully admitted to the United-States for
permanent residence and United States
citizens, who have, or who are suspected
of having, violated the criminal or civil
provisions of the statutes enforced by the
Service.

N. Microfilmed manifest records—
(Locations: A, C-26, C-10, C-20, and C-
29, supra) Aliens lawfully admitted for
permanent residence to the United
. States and United States citizens.

O. Naturalization and citizenship. in-
dexes:

(1) Naturalization and citizenship
docket cards (Locations: C and E supra,
except E-6, 7, 8 ang 13). Aliens lawiully
admitted for permanent residence and
citizens of the United States, and other
individuals seeking benefits under Title
III of the Immigration and Nationality
Act of 1952, as amended.

2. Examiner’s docket lists of peti-
tioners for naturalization. (Locations:
C and E supra, Except E-6, 7, 8, and 13.)
Petitioners for naturalization and bene-
ficiaries.

3. Master docket list of petitioners for
naturalization pending one year or more.
(Locations: A, B, C and E supra, Except
E-6, 7, 8 and 13.) Petitioners for natur-
alization and beneficiaries.

P. Personnel Investigations — (Loca~
tion: A, supra) Employees, former em-
ployees, other Government agency em-
Dloyees designated to perform immigra-
tion functions, witnesses, informants,
and ¢ertain persons having contacts with
Service operations.

Q. Property issued to employees—
(Locations: A, B, C, E and P, supra).
Employees of the Service who have been
issued property and have in addition
signed for receipt of the property on
Form G-5170.

R. Security system — (Location: A
supra). United States citizens and aliens
lawfully admitted for bermanent resi-
dence to the United States currently em-
ployed-with the Service who have been
cleared for access to documents and ma-
terials classified in the interest of Na-
tional Security.

S. White House and Attorney General
correspondence control index—(I.oca-
tion: A, supra). Citizens and aliens law-
fully admitted for permanent residence
to the United States named in corres-
Pondence received, including, but not
necessarily limited to: (a) employees
and past employees of the Service; (b)
federal, state and local officials; and (c)
members of the general public.

T. Health Record System (Location: A,
supra). Persons at Location A, supra, who

r
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need health services or who require emer-
gency treatment.

U. Personal Data Card System (Loca-
tions: A and B, supra). Employees and
former employees of the Service.

V. Compassionate Cases System. (Lo-
cations: A and B-1 and 4, supra) Em-
ployees of the Service.

W. Emergency Reassignment Index
(Locations: B, C, E and F). Employees
of the Service.

X. Alien Documentation, Identification,
and Telecommunication (ADIT) -sys-
tem—(Location A, supra). Aliens law-
fully admitted for permanent residence,
commuters and others authorized fre-
quent border crossings, nonimmigrant
persons other than transients.

Categories of records in the system:

A. Agency information ¢ontrol record
index system contains: ’

1. Top secret and secret material orig-
inated, received or transmitted by Serv-
ice officers that has been classified as
National Security information including
all copies prepared from a controlled
document. ° .

2. Confidential material originated by
another agency which is received by this
Service including all copies prepared
from a controlled document. .

3. All investigative reports, responses
to security checks, and material of an
intelligence nature concerning individ- -
uals, organizations, movegments, condi-
tions in foreign countries, received from
sources within the Department of Justice
and other federal intelligence sources.

B. Alien address report index. This sys-
tem contains information such as name,
address, occupation, date of admission
into the United States and Alien Regis-
tration number. :

C. Alien enemy index. This system con-
tains a microfilm index of each file
opened on these individuals.

D. Automobile decal parking identifi-
cation system for employees vehicles.
This system contains a list by number
of each DJ decal car sticker issued by
the Security Division to regional em-
p}oyees who require car parking permis-
sion.

E. Centralized index and records re-
lating to permanent resident, aliens, and
citizens of the United States (Master
index). The system consists of records
relating to the categories of individuals™
described in E-~1, supra. The records con-
tain various Service forms, applications
and petitions for benefits under the im-
migration and nationality laws, reports
of investigation, sworn statements, and
reports, correspondence and memoranda,

Records which may be accessed elec-
tronically are limited to index and file
locater data including name, identifying
number, date and place of birth, date
and port of entry, coded status transac-
tion data, dnd location of relating rec-
ords or files.

F. Congressional mail unit. This Sys-
tem contains a permanent index rec-
ord for each report or piece of corre-
spondence received. Information main-
tained in the index of this subsystem
is that which is entered on a 3’ % 57 in~

dex card. The index record is solely a
locator reflecting the name of the indi-
vidual and the number of the fll¢ in
which specific information concerning
the individual is maintained.

G. Document vendors and alterers in«
dex (Service documents). This system
consists of “mug book” containing pho-
tos of alleged immigration law violators
involved in the supply of fraudulent doc-
uments, and data relating to the pic-
tured violators including: name, alinses,
vital statistics, method of operation, list
of convictions, present leocation, and
source material.

H. Enforcement branch.

1. Group one—contact index; inform-
ant index; anti-smugeling index (gen-
eral); criminal, immoral, narcotie, rack-
eteer and subversive indices; and suspect
third party index: These systems of ree-
ords are maintained on the following.

(a) Form G-598, “Contact Record”.

(b) Form G-169, “Informant Record.”

(¢) Form G-170, “Smuggler Informs«
tion Index Card”.

(d) Alphabetical index cards reflect-
ing the name of the individual and the
file in which specific information con-
cerning the individual is housed, Some
index cards reflect the individual’s bio-
graphic data, address, ete,, and may con«
tain a brief description of the individ-
ual’s activities.

2. Group two. (a) Air detail office
index. The primary record in the system
is Form I-92A, Report of Private Alr-
craft Arrival, which is executed by the
inspecting official upon arrival of a
private aircraft from forelgn territory.
There are also indices, forms, investigat-
tive reports, records, and correspond-
ence relative to aircraft arrivals, failure
to report for inspection, and known or
suspected alien smugeling operations
wherein aireraft are utilized, In addi«
tion, microfiche containing names of
owners of aircraft of United States rege
istry are maintzined. at this location.

(1) Anti-smuppling information cen-
ters for the Canadian and Mexican hord-
ers. This system contains G=170, Smug-
gler Information Index Card, other
index cards, and correspondence relat-
ing to anti-smuggling activities. Two
indices of active smugglers are compiled,
one for the Canadian border and the
other border for the Mexican border
area. These indices are in loose leaf
booklet form and are distributed to
Border Patrol offices in the respective
border areas. '

{¢c) Border Patrol Academy index. This
system contains general information and

“correspondence regarding the student’s

academic progress in training, The infor-
mation is maintained on the follow-
ing forms. (1) SW 91-—Probationary
Achievement Report. (2) SW 01A—
Scholastic Grade Worksheets, (3) SW
91B-10 BTC Achievement Report Im-
migration Inspector. (4) SW 91C-10
BTC Achievement Report Investigator,
(5) SW 96—Class Rating Form. (6) SW
128—Training Data. (7) SW 282—Reg-
istration Information Form. (8) 446—

Conduct and Efficiency Report of Pro-

bationary Employee 512 and 10 menths
exam grades.
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(d) Border Patrol sectors general in-
dex. (1) This system contain indices,
forms, reports and records relating to
activities of the Border Patrol. Included
in the various segments of the system are
the following numbered and titled forms:
a." Form I44—Record of Apprehension
or Seizure; b. Form I-215W—Affidavit—
witness; ¢. Form I-263A and I-263B—
Record of Sworn Statement; d. Form I-
195-—Criminal Prosecution Control Card;
€. Form I-263W—Records of Sworn
Statement—witness; . Form I-326—
Prosecution Reports; g. Form G-170—
Smuggler Information Index Card; h.
Form G-296—Report of Violation of Sec-
tion 239, Immigration and Nationality
Act; i. Form G-330—Notice of Action In-
formation; j. Form G-445—Conduct and
Efficiency Evaluation of Probationary
Appointees; and k. Form G-598-—Contact
Record. (2) This system 2lso contains
copies of correspondence and memoranda
between offices of the Service and with
outside agencies and individuals, as well
as photographs of some violators of the
Immigration laws or of individuals sus-
pected of being involved in immigration
law violations. (3) The Service lookout
book and booklets of indexes of active
smugglers are at each location; however,
these are duplicated records which are
reported separately in other systems of
records.

(e) Fraudulent document center index.

. This system contains birth certificates,
baptismal certificates, and other indenti-
fication documents used by aliens to sup-
port their fraudulent claims to United
States citizenship. Most of the documents
are genuine, however, there are also
counterfeit and altered documents in the
system. Also within the system are cross
indexes investigative reports, and records
of individuals involved in fraud schemes
and of individuals whose documents have
been put to fraudulent usage. Corre-
spondence and memoranda, between the
Fraudulent Document Center and other
Service Offices, outside agencies and in-
dividuals are retained.

3. Group three—(a) Enforcement cor-
respondence control index. This system
contains a semi-permanent index record
for each document, report or piece of cor-
respondence received. Information main-
tained in the system is that which is en-
tered on Form G-617, “Correspondence
Control Card”, and CO Form 147, “Call-
Up Index—Domestic Control.” The index
-record is primarily a locator reflecting
the name of the individual and the file
in which specific information concerning
the individual is housed.

I. Examinations branch: 3

(1) Examinations correspondence con-
trol index: contains a semi-permanent
index record for each document, report
or piece of correspondence received. In-
formation maintained in the system is
that which is entered on Form G-617,
“Correspondence Control Card”. The in-

_dex record is primarily a locator reflect-
ing the name of the individual and the
file in which specific information con-
cerning the individual is housed.

(2) Service lookout system contains
names of violators, alleged violators and
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suspected violators of the criminal or
civil provisions of statutes enforced by the
Service.

J. Extention training program en-
rollees. The system contains a felder for

-each enrollee. Each folder contains a

complete record of the enrollee’s test
scores, correspondence and dates of every
action taken with regard to the mailing
of lesson materials, receipt of tests, scor-
ing and mailing out test results end dates
certificates were completed and mailed

K. (1) Accounts with creditors. The
records consist of vendors® invoices, pur-
chase orders, travel vouchers and claims
filed by appropriation for the fiseal year
from which payment is chargeable.

(2) Accounts with debtors, The records
consist of bills for inspection cervices
performed under the Act of March 2,1931
18 U.8.C. 13532) ; iees, fines, penalties and
deportation expenses assczsed pursuant
to the Immigration and Nationality Act;
and employee indebtedness for travel ad-
vances, for the unofiicial use of Govern-
ment facilities and services, for damane
to or loss of Government property, and
for the errpneous or overpayment of com-~
pensation for travel expenses.

L. Freedom of Information correspond-
ence control index. The system contains
an index record for each piece of cor-
respondence received requezting informa-
tion under the Frcedom of Information
Act.

I Intelligence index. This system con-
tains a semi-permanent index record for
each document, report, bulletin or cor-
respondence received. The index is cate-
gorized by name, violation, and activity.
The index is primarily a locator reflect-
ing the category, source of material and
specific housing of information.

N. Microfilmed manifest records.
AIicrofilmed indices, and arrival and de-
parfure manifests reflecting brief bio-
graphical data and facts of arrival or de-
parture. The arrival records for certain
ports date from 1891 and departure rec-
ords date from 1900. The records are not
complete; certain records were destroyed
and were not microfilmed.

O. (1 Naturalization and eitizen-
ship ,docket cards. Docket cards consist
of 3’7 x 5" or 5 x 8’ index cards ar-
ranged alphabetically aceording to name
of applicant, beneficiary or petitioner, in-
dicating type of application submitted,
date of receipt, file and ‘or petition num-
ber, and court number wherein petition
for naturalization was filed. The docket
cards are locators for the files in which
specific information concerning the indi-
viduals is maintained.

(2) Examiner’s docket lists of peti-
tioners for naturalization. Lists of peti-
tioners for naturalization (Form IN-476)
are arranged chronologically for each
court exercising naturalization jurisdic-
tion, showing petition number, petition
filing date, file number, court number,
name of petitioner for naturalization,
name of beneficiary in whose behalf a
petition is filed, proposed recommenda-
tion by the naturalization examiner and
reasons for the continuance. The lsts
serve as locators for the files in which
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speeifie information concerning the pe-
titioners i3 maintained.

+3) 2JIaster docket lists of petitions for
naturalization pending one year or more.
Master doclet lists of petitions for natu-
ralization (Form IN-476) pending for a
rear or more are arranged chronolozi-
cally for each court exercising naturali-
zation jurisdiction showing the petition
numbgr, petition filing date, petitioner's
name, recommendation and issues and
reason why petition is still pending. The
lists cerve as locators for the files in

vhich epecific information conecerninzg
the petitioners is maintained.

P. Percsonnel Investisations inder.
Contains two separate card index files,
one for cases under active investization,
ond the other for formerly active cases
novw: closed. These cards are loczator
cards Misting names of investication sub-
Jezts, their locations, and the allegzations
under fnvestigation. Two relating sets of
temporary work folders exist housing
open. clozed allezations of misconduct
and investizative reports.

Q. Proporty icsued to employees. Thz
records consist of 2 Form G-570, ‘Rez~
ord-Receipt-Property Iszued to Emblor-
ee, which lists property izsued to zn
employea. The Form G-570 lists the ex-
ployee’s name, description of the prop-
erty, cerial number, date received and
employec’s injtials, and finally date re-
turned and supervisor's initials.

R. Scourity system index. Thesystem is
comprized of 3’ x 5" index cards filed zl-
phabetically which reflect levels of access
clearances granted to employees of the
Service and the dates when thz clzar-
ances were granted.

S. White House and Attorney Generzl
correspondence control index. Contains
ar index record for each piece of corra-
spondence addrezsed fo the President
and the Attorney Generzal, with certzin
exceptions, which has bzen referred fo
this Service for appropriate attention.
Informaticn maintained in the system is
that which is entered on Form G-617,
“Correzpondence Control Card.” The in-
dex record 5 primarily a locator reflect-
ing the name of the correspondent and
or the subject individuzl of the corre-
spondence and the file in which spzeific
information concerning the individual
ishouced.

‘T. Health Record System. The record
consists of a 5° x 7’ index card that liz*s
the name, date and treatment given any
person in the Health Unit.

U. Personal Data Card System. The
record consists of a 3’ x 5° card for each
employee or former employee (G-T4).
The entries on the card (G-T4) include
name, date of birth, heighf, weight, sex,
blood type, photozraph, and color of hair
and eyes.

V. Compassionate Cases System. The
record consists of 3*” x 5 index card
containing employee’s name, position,
grade, prezent lgcation, date request re-
celved In Central Office, date circulated
to compassionate committee, disposition,
new location of employee whose request
is granted; and a folder containing copy
of employee’s Form G-410, employee’s re~
quest (memo), local and regional recom-~
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mendations, doctor’s statement (where
applicable), record of committee action,
and response to employee.

W. Emergency Reassignment Index.
The record consists of & 3’* x 5"’ card (G~
560) which reflects the name, age, grade,
title, official station, residence, telephone
number and .emergency assignment
activity.

X. Alien Documentation, Identification
and Telecommunication (ADIT) system.
The records consist of formatted data
base records of personal and biographi-
cal information such as name, date of
birth, picture and fingerprint coordi-
nates, height, mother’s first name, fa-
{;)rixgs first name, city/town/village of

h

Aulhomly for maintenance of the system:

A. General, applicable to all Service
index systems, includes but is not limited
to: Sections 103, 265 and 290 and Title
III of the Immigration and Nationality
Act, hereinafter referred to as the Act
(66 Stat. 163), as amended, (8 U.S.C.
1103; 8 U.S.C. 1305; 8 U.S.C. 1360), and
the regulations pursuant thereto.

B. Specific, applicable to some of the
indices, including but not limited to: (1)
Executive Order 11652, and 28 CFR.
17.79—agency control information rec-
ord index, and access clearance infor-
mation system. (2) 31 U.S.C. 66a—Fi-
nance branch indices. (3) Title III of the
Act, as amended, (8 U.S.C. sections 1401
through 1503), and the regulations pro-
mulgated thereunder — naturalization
and citizenship indices. (4) Sections 235
and 287 of the Act, as amended, (8 U.S.C.
1225; and 8 U.S.C. 1357), and the regula-
tions promulgated pursuant thereto in
personnel investigations. (5) Section 231
of the Act, as amended, (8 U.S.C. 1221)—
manifest records. (6) 40 U.S.C. 483—
property management system. (7) 5
U.8.C. 4113—extension training program.
(8) 5 U.S.C. 552. The Freedom of Infor-
mation Act, requires certain record keep-
ing, this system was established and is
maintained in order to enable the Serv-
ice to comply with this requirement. (9)

5 U.S.C. 301—Health Record System,

Personal Data Card System, and Com-
passionate Cases System. (10) Executive
Order 11490—Emergency Reassignment
Index. .

Routine uses of records maintained in the
system, including categories of users
and the purposes of such uses:

This system of records is used to serve
the public by providing data for re-
sponses, when authorized, to written in-
quiries, complaints, and so forth. It is
also used to administer the management,
operational, and enforcement activities
of the Service. The records are used by
officers and employees of the Service and
the Department of Justice in the admin-
istration and enforcement of the immi-
gration and nationality laws, and
related statutes, including the processing
of applications for benefits under these
1aws, detecting violations of these laws,
and for referrals for prosecution.

A. Relevant information contained in
this system of records maintained by

NOTICES

the Service to carry out its functions
may be referred, as a routine use, to
clerks and judges of courts exercising
naturalization jurisdiction for the pur-
pose of filing pefitions for naturalization
and to enable such courts to determine
eligibility for naturalization or grounds
for revocation of naturalization. _

B. Relevant information contained in
this system of records maintained by the
Service to carry out its functions may be
referred, as a routine use, to the Depart-
ment of State in the processing of peti-
tions or applications for benefits under
the Immigration and Nationality Laws
Act, and all other immigration and na~
tionality , laws, including treaties and
reciprocal agreements.

C. Relevant information contained in
this system of records maintained by the
Service to carry out its functions may be
provided, as a routine use, to other fed-
eral, state, and local government law en~
forcement and regulatory agencies,
foreign governments, the Department of
Defense, including all components there~
of, the Department of State, the Depart-
ment of the Treasury, the Central Intel-
ligence Agency, the Selective Service Sys-
tem, the United States Coast Guard, the
United Nations, Interpol, and individuals
and organizations during the course of
investigation in the processing of a mat-
ter or a proceeding within the purview of
the immigration and nationality laws, to
elicit information required by the Serv-
ice to carry out its functions and statu-
tory mandates.

D. In the event that this system of
records maintained by the Service to
carry out its functions indicates a viola-
tion or potential violation of law, whether
civil, criminal or regulatory in nature,
and arising by general statute or par-
ticular program statute, or by regulation,
rule or order issued pursuant thereto, the
relevant records in this system of records
may be referred, as a routine use, to the
appropriate agency,
state, local or foreign, charged with the
responsibility of investigating or pros-
ecuting such violation or charged with
enforcing or implementing the statute,
or rule, regulation, or order issuied pur-
suant thereto.

E. In the event that this system of rec~
ords maintained by the Service to carry
out its functions indicates a violation or
potential violation of the immigration
and nationality laws, or of a general
statute within Service jurisdiction, or by
regulation, rule, or order issued pursuant
thereto, the relevant records in this sys-
tem of records may be disclosed, asa rou-
tine use, in the course of presenting evi-
dence to a court, magistrate, or adminis-
trative tribunal and to opposing counsel
in the course of discovery.

F'. A record from this system of records
may be disclosed, as a routine use, to a
federal agency, in response to its request,
in connection with the hiring or reten-
tion of an employee, the issuance of a se-
curity clearance, the reporting of an in-
vestigation of an employee, the letting of
a contract, or the issuance of g license,
grant, or other benefit by the requesting
agency, to the extent that the informa-
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tion is relevant and necessary to the re-
questing agency’s decision on the matter,

G. A record from this system of records
may be disclosed, as a routine use, to &
federal, state or local agency maintain
ing civil, criminal or other relevant en«
forcement information or other porti«
nent information, such as current li-
censes, if necessary to obtain information
relevant to a decision of this Servico con«
cerning the hiring or retention of an em~
ployee, the issuance of a securlty cloar-
ance, the letting of a contract, or the
issuance of a license, grant or other
henefit.

H. Indication of a violation or poten-
tial violation of the laws of another na-
tion, whether civil or criminal, may be
referred to the appropriate forelgn
agency charged with the responsbility of
investigating or prosecuting such viola«
tion or charged with enforcing or imple-
menting such laws; indication of any
s